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Should We Change 


Our Legal Educational System? 


By LEONARD A. WORTHINGTON of the San 
Francisco Bar @ Condensed from Journal of the 
State Bar of California, January-February, 1946 


ECOGNIZING the 

value of lecture 
refresher courses 
and the “case book” 
method of instruc- 
tion adopted by the 
majority of our 
leading law schools 
nevertheless the 
strides which have been made 
in educational systems, particu- 
larly Army Instructional Meth- 
ods, cause one to wonder wheth- 
er or not our methods might not 
well come under the scrutiny of 
progressively minded educators 
for some far-reaching improve- 
ments. 

Consider these factors facing 
the law schools of tomorrow. 
Returning veterans with three 
or four years service, mature, 
sober minded, practical think- 
ing students will make up the 
major part of our initial law 
school classes. Depending on 
the success or failure of the pro- 
posed universal military train- 
ing program, the succeeding 
classes may likewise be com- 
posed of veterans with perhaps 
slightly less military service. 
But in the main they will have 





been subjected to 
Army Instruction 
with its emphasis 
on Preparation, Ex- 
planation, Demon- 
stration, Applica- 
tion, Examination 
and Discussion and 
returning to civilian 
life will carry back with them 
much of what they have learned 
about instructional procedures 
and methods. 

Our present day veterans have 
“learned to do by doing” after 
careful demonstrations and ex- 
planations of “how it should be 
done.” They have actually felt, 
seen and heard the desired mate- 
rial before attempting to do it 
themselves. They have studied 
their mistakes, discussed them 
and corrected them. These care- 
fully planned progressive stages 
of training have made our Army 
what it is today. Mistakes, 
though made often, have been 
kept to the minimum that time, 
circumstances, and lack of ex- 
perience could control. 

When a man’s life and that of 
his buddy depends on his doing 
the “right thing at the right 
time” he cannot afford to make 
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mistakes. His only right of ap- 
peal is marked by a _ broken 


body or a hero’s grave. 


A better fate generally awaits 
the erring lawyer, for ofttimes 
the error is two sided and the 
right of appeal has been used to 
cover many an oversight which 
proper education, experience 
and preparation might have 
prevented. The lawyers of to- 
day owe it to the lawyers of 
tomorrow to give them the very 
best in educational methods and 
training that lies within their 
power to confer on the future 
generation. The property, wel- 
fare and life of a client is 
worthy of the same protection 
and representation as is given to 
a soldier on the field of battle. 
If any lawyer doubts this state- 
ment let him try explaining a 
costly mistake to his client which 
has caused him to lose a case 
once reported certain of success. 


We should examine the atti- 
tude of a lawyer veteran or law 
school student veteran who has 
just completed his army educa- 
tion and faces a tour of duty un- 
der the case book system as it is 
taught today. The slow, painful 
and uninteresting reading of 
cases, digging out the facts, lis- 
tening to a lecture without a 
clear cut picture in advance of 
where they are going, why they 
are reading cases and what prac- 
tical value it will be to them may 
cause discouragement and per- 
haps abandonment of a legal 
career for many a potentially 
great lawyer, 
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Accustomed to the Army slo- 
gan of “keep your objective be- 
fore you at all times,” “learn 
the who, when, how, what, 
where and why of every situa- 
tion,” the new student will pre- 
sumably spend three years of 
drudgery under the outmoded 
“case book system,” if it is used 
as the sole method of instruc- 
tion. Comparing educational 
systems, for example, the Army 
would teach their men the intri- 
cacies of a demurrer by the fol- 
lowing method. First, they 
would explain by lecture or film 
the purpose, function and place 
of a demurrer. This is called 
the goal or objective, and there- 
after they would be admonished 
to keep the goal in mind and ap- 
ply it. to the phases of instruc- 
tion which would follow. Fol- 
lowing the who, what, when, 
where, how and why rule the 
form, procedure and effect of a 
demurrer would be demonstrat- 
ed, by lecture, illustrations, 
slides or training films. Suit- 
able examples of the function of 
a demurrer including its presen- 
tation in court would be enacted 
before the class. The class 
would next be called upon to ap- 
ply what they had learned and 
“do it themselves” possibly 
starting from the preparation 
of a demurrer and carrying 
through to its final argument, 
showing the result thereof and 
having all members of the class 
participate in the presentation. 
A practical or oral examination 
would be given followed by a 
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general discussion or critique 
covering all errors noted in the 
demonstration. All unanswered 
questions would be settled. The 
study of cases and the “case- 
book” system would be only a 
phase of this course of instruc- 
tion but not the entire course in 
itself. 

Each subject could be careful- 
ly prepared and presented so 
that when a student finished his 
semester on any course he would 
see clearly its applicability to his 
contemplated practice of the law 
in later years. 

Actual demonstration of trials 
of a lawsuit, attendance at a 
trial, and class preparation of 
an entire case from beginning to 
end should be a part of a legal 
education. Every practicing 
lawyer today recognizes the in- 
creased interest and multiple 
benefits to be derived from a 
course of study designed in this 
manner. 

It would necessitate a great 
amount of work and research to 
revise our entire educational 
system for this purpose but the 
lawyers of California working 
in conjunction with Law School 
Deans and Professors would be 
capable of this task. 

It would present a splendid 
opportunity for the leading law- 
yers of this state in their respec- 
tive fields to form a committee 
on each subject and meet with 
the law-school professors in a 
sincere effort of finding a better 
way of helping our future bar- 
risters, No better contribution 
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could be made to their profes- 
sion than to give of their knowl- 
edge and experience to those 
who will later in life carry on 
the ideals and traditions. 


If the self-assurance of only 
one future lawyer or his desire 
to continue in this chosen pro- 
fession could be brought about 
by a revised educational system 
this above would be well worth 
the effort. Many a man today 
ekes out his living in another 
business or profession because 
the uninteresting drudgery of a 
law school course, the embar- 
rassment of his first legal defeat 
caused by lack of knowledge, or 
inability to cope with a situa- 
tion, sent him away from the 
legal profession in which he 
might have risen to great 
heights. The lawyers as a whole, 
and not he should bear the 
blame, for in their own quest 
for personal success perhaps 
they have failed to take time out 
to lend a helping hand. 

A committee of the State Bar 
of California delving into this 
subject might unearth tremen- 
dous support behind such a pro- 
posed change in our educational 
system if the comments of law- 
yers throughout the state were 
solicited. Through public ap- 
peal they could secure the gra- 
tuitous services of able lawyers 
who would be grateful for the 
opportunity of contributing in 
some manner to the welfare of 
the lawyers of tomorrow and 
enabling them to obtain a prop- 
er foundation for their future. 









Form for Compromise of 
Matrimonial Discords 


BY A NEW YORK CITY ATTORNEY 


HIS document is not fiction, 
but an actual agreement 
which was drawn at the urgent 
request of the parties and for 
which a fee was gratefully paid. 


THIS AGREEMENT made this 
17th day of September, 1946, 
between LEON and ANNA his 
wife, both residing at New York 
City, as follows: 


WHEREAS the parties hereto 
have been married for nine 
years and have a son CHARLES 
age six, and 


WHEREAS the husband is of 
Irish descent and the wife is of 
Hungarian descent, and each 
recognizes the fact that they 
have different temperaments 
that are in many ways incom- 
patible, and 


WHEREAS unfortunate differ- 
ences have arisen between the 
parties from time to time, and 
the husband has gone so far as 
to lose his temper and strike his 
wife, and 


WHEREAS the parties do not 
desire to separate and both wish 
to cooperate and make every 
effort to live happily together 
and make the marriage a suc- 
cess, and 
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WHEREAS the wife admits 
that she may have been partly 
to blame at some time in being 
unreasonable and in nagging 
her husband, and : 


WHEREAS the husband admits 
that no matter what the provo- 
cation, there is no excuse or jus- 
tification at any time for strik- 
ing his wife, 


Now THEREFORE, in consid- 
eration of the mutual promises 
hereinafter contained, it is 
agreed as follows: 


1. The parties shall continue 
living together and each one 
shall make every possible effort 
to cooperate with the other and 
be tolerant of each other’s minor 
shortcomings, and particularly 
refrain from placing an unfa- 
vorable interpretation on each 
other’s remarks or daily con- 
duct. In common parlance each 
one is to remove the chip from 
his or her shoulder. 


2. Should the wife breach this 
agreement and nag the husband 
or deliberately hurt his feelings, 
her punishment shall be that he 
shall not take her to the movie 
or any entertainment for a pe- 
riod of two months from the 
date of such mistreatment. And 
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he shall be the sole judge as to 
the propriety of enforcing this 
penalty. 


3. Should the husband at any 
time forget himself and strike 
the wife, she shall have the 
right to order him out of the 
house immediately and require 
him to stay out without seeing 
either her or the child for one 
month after such an assault. 
And she shall be the sole judge 
of the propriety of enforcing 
this penalty. He shall also sup- 
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port her and the child without 
interruption during such ab- 
sence. 


4. In case of a dispute of any 
kind each one shall make an ef- 
fort to prevent the argument 
from developing, first by trying 
to reason calmly with the other, 
if that should not produce re- 
sults then by going to separate 
rooms in the apartment and 
each one agrees in such event 
not to follow the other into such 
refuge without the other’s in- 
vitation, and if that should be 
found to be impracticable then 
one or the other should leave the 
house for a period up to one 
hour so as to give both parties 
an opportunity to reflect and 
calm down separately. 


5. Each party agrees to re- 
spect the other and continue his 
or her affection for the other and 
be truthful with the other at all 
times, clearly understanding 
that occasional differences be- 
tween married couples are nor- 
mal and need not lead to a defi- 
nite rift. 


IN WITNESS WHEREOF the 
parties have hereunto set their 
hands and seals the day and year 
first above written. 


She’d never really had a chance, 
Long years had Annie waited; 
But when a camp sprang up close by, 

Oh boy, was animated! 





Cosgrove’s Magazine 











HE mark of advocacy is the 
degree to which counsel par- 
ticipates in the judicial process 
—and by judicial process I mean 
the process of analysis by which 
the Court arrives at its decision 
in the particular case. 

May I recall to you Judge 
Learned Hand’s description of 
a judge’s life? “A judge’s life, 
like every other, has in it much 
of drudgery, senseless bicker- 
ings, stupid obstinacies, captious 
petifogging, all disguising and 
obstructing the only sane pur- 
pose which can justify the whole 
endeavor. These take an in- 
ordinate part of his time; they 
harass and befog the unhappy 
wretch, and at times almost 
drive him from that bench 
where like any other workman 
he must do his work. If that 
were all, his life would be mere 


misery, and he a distracted 
arbiter between irreconcilable 
extremes. But there is some- 


thing else that makes it—any- 
way to those curious creatures 
who persist in it—a delectable 
calling. For when the case is 
all in, and the turmoil stops, and 
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THE PRESENTATION OF 
AN APPEAL By Thomas D. Thacher 


Associate Judge of the Court of Appeals of New 
York @ Address made before the Broome County 
Bar Association @ Condensed from New York 
State Bar Association Bulletin, October, 1946 





after he is left alone, things be- 
gin to take form. From his pen 
or in his head, slowly or swiftly 
as his capacities admit, out of 
the murk the pattern emerges, 
his pattern, the expression of 
what he has seen and what he 
has therefore made, the impress 
of his self upon the not-self, 
upon the hitherto formless mate- 
rial of which he was once but a 
part and over which he has now 
become the master.” 

That should never be the situ- 
ation in an appellate court, when 
two courts below have gone 
through that process and coun- 
sel are agreed upon the ques- 
tions which must control deci- 
sion. But, however much these 
questions may have been clari- 
fied in the courts below, each 
judge for himself must find in 
the records, briefs and oral argu- 
ments, and in his own knowledge 
and experience, the materials of 
judicial decision in some such 
manner as Judge Hand de- 
scribes. The function of the 
bar is to aid in this process, and 
every court needs such aid. 

I know of no better discus- 
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sion of the argument of an ap- 
peal than that of John W. Davis 
before the Bar Association of 
the City of New York, which is 
published in the American Bar 
Association Journal for Decem- 
ber, 1940, Volume XXVI, No. 12. 
Mr. Davis undertook to frame a 
decalogue by which the argu- 
ment of an appeal should be gov- 
erned. “At the head of the list,” 
he said, “I place where it be- 
longs the cardinal rule of all, 
namely, change places (in your 
imagination, of course) with the 
court.” 


In order to do this, even in 
contemplation, you must under- 
stand the situation of the judges 
before whom you are presenting 
your appeal. Too often counsel 
seem to assume that the judges 
have been studying the record 
and the briefs in the case at bar 
and are familiar with the facts 
and the law. This is, of course, 
untrue. Sometimes for a few 
moments a judge may glance 
over the briefs and records, if 
he knows that the case will be 
his to report in conference to his 
colleagues, but this is rare, and 
the successful advocate must 
assume that he can only win his 
case by demonstrating in his 
argument that there are facts or 
principles of law involved which 
control decision in his favor. Of 
course, it may be assumed that 
the judges, in their experience 
and learning, are generally fa- 
miliar with legal principles, but 
legal principles unrelated to the 
controversy and to the facts are 
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useless, and unless, after pre- 
senting the facts of the case, 
counsel immediately catch the 
attention of the Court and focus 
that attention on the questions 
of law which arise upon the 
facts, the most learned judge 
has no opportunity to apply his 
knowledge of the law to the case 
at bar. Once the judge has a 
general view of the facts and the 
field of the law in which the case 
arises, he will wish to know the 
contentions of the parties and 
the facts found and conclusions 
reached in the courts below. 

In this process he is intensely 
interested, without it he has 
none of the materials of deci- 
sion, and no difficulty whatever 
should be anticipated in holding 
his attention. But if the proc- 
ess is fumbled or confused, his 
attention is bound to be lost. 
After fifteen minutes of argu- 
ment the Court certainly should 
not be left in doubt as to what 
the plaintiff was suing for, and 
yet this has been known to hap- 
pen. At times the controlling 
factors seem to be secrets which 
counsel are engaged in conceal- 
ing from the court. 

When the general field within 
which the controversy arises and 
the established facts have been 
presented, if that be done with 
clarity, the argument upon the 
law follows naturally as the 
solvent which will dissolve the 
controversy. 

Read the record before writ- 
ing your brief and when you are 
on your feet read nothing at all, 
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except perhaps a finding of fact 
conclusive upon the Court, or an 
extremely brief statement of 
the law applied in the court be- 
low and disclosed in its opinion. 
It is much more effective for 
counsel to state honestly and 
with candor, in their own lan- 
guage, the decisions of courts in 
other cases than it is to read 
from the books. 

At a meeting of the Law In- 
stitute the other day, I was talk- 
ing with two judges from the 
highest courts of two other 
States. One told a story of two 
of his colleagues who passed 
notes to each other while coun- 
sel at the bar was reading his 
brief aloud. One wrote to the 
other: “A briefreader is the 
lowest form of animal life.” The 
other wrote back: ‘“You’re 
wrong; he’s a vegetable.” 

It is always helpful to have at 
the outset a statement of the 
opinions below and the jurisdic- 
tion of the reviewing court. The 
jurisdiction of the Court of Ap- 
peals is defined by the Constitu- 
tion and limited by the statutes. 
A concise statement of the ques- 
tions involved at the very outset 
of the brief gives each member 
of the court precisely what he 
wants to know before he begins 
his reading. A reference, under 
a separate heading, to the con- 
stitutional and statutory provi- 
sions involved is, of course, im- 
portant, and it is convenient to 
have that reference under a sep- 
arate heading and not buried in 
the argument. A comparatively 
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brief statement of the case and 
a condensed statement or sum- 
mary of argument is also im- 
portant for the sake of clarity. 
It is convenient to be able to 
turn to the summary of argu- 
ment for a particular point, suc- 
cinctly stated, instead of having 
to search the extended argu- 
ment, where it may be buried 
and lost to easy access. 

I do not suggest that the 
Court should impose require- 
ments upon the bar as to the 
form of briefs, but I may say 
from my own experience that 
the ablest briefs are the short- 
est. 

It has been the practice in the 
Court of Appeals for the Judges 
to forswear overindulgence in 
questioning from the bench, and, 
on the whole, such restraint is 
desirable, lest any counsel, 
through nervousness or inexpe- 
rience, should be embarrassed 
in presenting to the best of his 
ability the case of his client in 
Court. Personally, I prefer the 
other system, although I have 
seen men thrown out of their 
stride, to the prejudice of the 
cases they were endeavoring to 
present. One learns from ex- 
perience that the advocate may 
control the situation and con- 
tinue uninterrupted, if he de- 
sires to do so, or be virtually as- 
sured of a question if he wishes 
to be questioned. This discov- 
ery resulted from my observa- 
tion that most judges are polite 
to counsel, and, if counsel pro- 
ceeds without pause, will not in- 
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terrupt. But if counsel wishes a 
question at any moment, a pause 
will often bring one. Questions 
from the bench are always im- 
portant because they disclose 
the judge’s mind and afford 
counsel the opportunity of dis- 
pelling doubt face to face with 
the judge—surely an opportu- 
nity which counsel should not 
shun if he is concerned with per- 
suading the court, and not mere- 
ly with impressing those in the 
back of the room. 

Members of our profession are 
granted audience before courts 
of justice as participants in the 
judicial process to aid the court 
in its analysis of the elements 
which must control decision. 
The degree to which this duty is 
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performed with perfect candor 
is the mark of a great advocate. 
If you have not faith in your 
own cause your argument must 
lack the candor which should 
give it strength and you will end 
by wasting your own reputation 
and your client’s money. That 
will do you no good. If you have 
faith in your cause and come 
well prepared to present it, 
showing its weakness and its 
strength, you will impress those 
who have come to hear you with 
the full force and sincerity of 
your argument. Those who at- 
tain eminence at the bar so re- 
gard the privilege of audience 
before a court of justice and are 
truly ministers of justice, partic- 
ipants in the judicial process. 





A Chinese Client’s Letter 


Detroit Mish. May 28-1945 
Dear Sir 


For complainting the crooketer like and hold me up so far 


as nothinge 
Of Optometrist of Dr. X. 


1. I have no eye glass back from May 4 -45 for returned 


from me 
And paid $20.00 
2. No money bask either 
3. No call—No finish 


Will you fine out and doing this up—Please 
(1) The eye glass I wanted to see ets clear—fit well 
(2) The otherwise I wanted by money back 


and oblige 


Lee S. Ock (Chinese) 


Contributor: 


Heinz F. Weinert, Ramona Bldg., Detroit, Mich. 





The Requirements of a National 
Labor Policy—2y Ludwig Teller 


HE basic task, in any blue- 

print representing the hopes 
of a democratic society, is to 
reconcile freedom with security 
and a better life. It is becoming 
increasingly clear that the effec- 
tuation of this task is being 
hindered in the field of labor 
relations by the absence of a 
national labor policy. Few will 
contend today that the Wagner 
Act expresses anything more 
than a segment of a labor policy. 

Now what are the require- 
ments of a national labor policy? 
In any discussion of policy in 
the field of labor relations, a dis- 
tinction should be drawn _ be- 
tween the role of law in labor 
controversies, and the question 
whether and to what extent the 
government ought to intervene 
as mediator to bring about the 


LUDWIG TELLER, of the 
New York bar, is an outstand- 
ing authority on labor relations 
law. His three-volume treatise, 
The Law Governing Labor Dis- 
putes and Collective Bargaining, 


is the standard work in its field. 
He has also written a new and 
timely book entitled A Labor 
Policy for America: A National 
Labor Code. Both are published 
by Baker, Voorhis & Co., Inc., 
30 Broad St., New York 4, N. Y. 
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adjustment of lawful controver- 
sies. The first aspect deals with 
the formulation of social and 
public interests which control 
the actions of private parties. 
The second has to do with the 
numerous subjects of quarrel 
which arise in the field of col- 
lective bargaining, such as 
wages, hours, job security, and 
management functions. 


The Role of Law in Labor 
Controversies 
More than a decade has passed 
since the Wagner Act became 
law on July 5, 1935, during 
which scores of labor bills have 
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been proposed in Congress. Ex- 
cept for the so-called “Petrillo 
Law” (the Lea Act) and the 
Hobbs Anti-Racketeering Law, 
both of limited application, and 
the Smith Anti-Strike Act 
(which was no anti-strike act at 
all, but a strike encouragement 
law), none has passed. It is well 
they did not pass. Most of them 
incorporated proposals for re- 
pression, or were in the nature 
of crisis legislation, or were sim- 
ply innocuous. Others, like the 
recently vetoed Case Bill, were 
disorderly assortments of ran- 
dom prejudices. A substantial 
number ignored the basic prob- 
lem. 

The basic problem is one of 
labor policy, patterned upon a 
labor relations point of view. 
The anti-trust laws should be re- 
stricted to business restraints; 
their extension to labor unions 
and their activities cannot be 
the proper basis of a sound labor 
policy. For the problem in the 
two fields are radically different. 
The peril to the public welfare 
may be as great in one case as 
it is in another, but it is a dif- 
ferent kind of peril, requiring 
different kinds of solutions. 

It is submitted that the gov- 
ernment must do at least four 
things to effectuate the proper 
role of law in labor controver- 
sies: 

First: It is necessary that the 
government formulate the social 
and public interests in labor dis- 
putes, and direct organized labor 
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and management to conform to 
these interests. 

One of these is the interest in 
full production. Interference 
with full production, or with the 
introduction or use of mechani- 
cal invention in aid of full pro- 
duction, should be outlawed. 
Our system of free enterprise, 
imperfect, though it may be in a 
number of directions, is closely 
bound up with mechanical in- 
vention. It may be impossible to 
calculate the impact of invention 
on old and new industries, but 
the American standard of living 
is proof of its over-all accom- 
plishments. The job ahead is 
impeded by such practices as the 
quota and make-work rules in 
the building and _ electrical 
trades, feather-bedding in the 
railroad industry, and the stand- 
by system in the musical field. 

Another illustrative social 
and public interest is that aris- 
ing in connection with the sub- 
ject of union security. The 
closed shop (as distinguished 
from the union shop, preferen- 
tial shop, and union maintenance 
agreement) should be outlawed, 
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The desirability of one form of 
union security over another, in 
other words, should be left to 
voluntary collective bargaining, 
but the closed shop arrangement 
should be declared illegal as an 
unwarranted impediment to ac- 
cess to the employment market. 

In addition, detailed policies 
ought to be formulated as to 
such matters as breach of con- 
tract, secondary boycotts, and 
the rights of government em- 
ployees. 


Second: The government 
ought to assume the burden of 
doing that which neither man- 
agement nor organized labor is 
able or willing to do. 

The most prevalent example 
of management inability and 
labor unwillingness are cases 
involving jurisdictional labor 
controversies. Logically, organ- 
ized labor should bear the bur- 
den of resolving such controver- 
sies, since they are of organized 
labor’s making. Management, 
of course, cannot generally as- 
sume the burden. Hence the 
government should undertake it. 
Paradoxically enough, however, 
the burden of resolving such dis- 
putes is placed not upon labor, 
not upon the government, but 
upon management. 

It is recognized that a simple 
yes-no rule cannot be applied to 
jurisdictional labor controver- 
sies. The types of such con- 
troversies must be sorted and 
classified, and their various back- 
grounds distinguished. The ob- 
jective should be to provide or- 
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derly and efficient machinery for 
employees’ choice of bargaining 
agents. Within the rules gov- 
erning this established machin- 
ery, strikes or other forms of 
concerted activity should be de- 
clared unlawful. 


Third: It is essential that 
these formulated social and pub- 
lic interests be integrated in a 
single law and not, as now, left 
to various statutes which oper- 
ate unevenly and often contra- 
dict each other. 

Illustrations of the uneven ap- 
plication of existing labor laws 
are easily found. The Wagner 
Act, for example, applies to in- 
dustries which “affect” inter- 
state commerce. The Fair La- 
bor Standards Act, on the other 
hand, governs the wages and 
hours of employees “in com- 
merce or in the production of 
goods for commerce.” Because 
of this definition, maintenance 
employees of an interstate bank- 
ing business were held to come 
outside the labor standards law 
when concededly they would be 
entitled to the protection of the 
Wagner Act. 

Illustrations of the contradic- 
tory application of existing la- 
bor statutes also abound in 
goodly number. Under the Wag- 
ner Act, for example, the union 
designated by a majority of vot- 
ing employees in an appropriate 
unit becomes their “exclusive” 
bargaining representative. The 
employer is legally obliged to 
bargain with such union and 
forbidden to deal with any other 
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union. Yet, if a minority union 
engages in a strike, or if an 
outside union boycotts the em- 
ployer, he is unable to stop it. 
The purpose of such strike or 
boycott is to compel the employ- 
er to violate the law, but because 
of the provisions of the Norris 
Anti-Injunction Act, he is un- 
able to enjoin the illegal activity. 


Fourth: The codified law 
should be implemented by effi- 
cient and expeditious procedures 
of administration and enforce- 
ment. 

The administration and en- 
forcement of a national labor 
policy should be entrusted to a 
specially created labor court. 


“It’s not the four appeals! 
Now they demand courtal to 
courtal pay.”—Submitted by 
Edward W. Mills, Dickinson 
School of Law, Carlisle, Pa. 
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Though denominated a court to 
emphasize its judicial functions, 
it is conceived as an administra- 
tive agency, not an arm of the 
judiciary. 

The judicial function has 
proved unequal to the task of 
formulating an adequate labor 
policy. This has been due, in 
part, to the individualism of the 
common law, which the indus- 
trial revolution intensified. The 
doctrine of conspiracy has dem- 
onstrated a lack of sufficient 
substance and content upon 
which to predicate a meaningful 
labor policy. Judges have too 
often lacked expertship and 
court procedures have been un- 
centralized and inexpeditious. 

By contrast, the hallmarks of 
the administrative process are 
expertship, centralization, and 
expedition. Especially in the 
complicated field of labor rela- 
tions, a knowing approach is in- 
dispensable to the drawing of 
proper lines of right and wrong. 

It is hoped that the day will 
come when the administrative 
process will be assimilated with 
courts as a coordinate branch of 
the government, and when law- 
yers only will be permitted to 
practice before administrative 
agencies, 


The Government As Mediator 


The post-war national econ- 
omy has been imperilled by one 
labor crisis after another, giving 
rise to increasingly insistent 
support for a system of compul- 
sory arbitration. It may be con- 
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ceded that the notion of com- 
pulsory arbitration seems at 
first blush to be an easy solution 
of the problems attending indus- 
trial unrest, but the adequacy or 
wisdom of compulsion may be 
questioned on a number of 
grounds. 


The most readily available 
argument against compulsory 
arbitration is, of course, that it 
imperils a number of democratic 
rights, such as the right to 
strike. But unions are not the 
only opponents of compulsory 
arbitration. Management cir- 
cles are often just as adamant in 
their opposition to compulsory 
arbitration because of its dan- 
gers to the operation of essential 
management functions under a 
system of free enterprise. 


Quite apart from questions of 
political economy, compulsory 
arbitration of labor disputes is 
as unwise as it may be ineffec- 
tive to achieve the desired ob- 
jective. For it is extremely 
doubtful whether it will bring 
peace. Writers on labor prob- 
lems have generally agreed that 
compulsory arbitration has 
failed in democratic foreign 
countries. Compulsory arbitra- 
tion may be expected to provoke 
periodic labor crises resulting 
from the accumulation of unad- 
justed viewpoints, where the 
voluntary developments of insti- 
tutions might more readily tend 
to solve problems as they arise. 

The alternative to unre- 
strained industrial warfare is 
not compulsery arbitration but 
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the genuine acceptance of vol- 
untary collective bargaining by 
management and organized la- 
bor. Management undoubtedly 
shares part of the blame for 
many instances of breakdown in 
the process of collective bargain- 
ing. The Wagner Act obliges 
management to bargain in good 
faith with unions, but some seg- 
ments of management have 
transferred the battle against 
unions from the picket line to 
the conference table. Organized 
labor, on the other hand, has 
often been responsible for the 
disruption of collective bargain- 
ing, as by demonstrating disre- 
spect for the obligations of 
agreements and for the essential 
functions of management. 

The furnishing of services 
and procedures of a character 
justifying respect both by man- 
agement and organized labor, 
is a heavy responsibility of the 
government under the suggested 
regime of voluntary collective 
bargaining. To accomplish this 
objective, the government ought 
to recast its adjustment proce- 
dures by creating a national 
mediation agency, independent 
of the Department of Labor, to 
take the place of the existing 
Conciliation Service. 

The Department of Labor was 
established to engage in activi- 
ties necessary to better the con- 
ditions and welfare of American 
wage earners. Notwithstand- 
ing that the Act establishing the 
Department made its Secretary 
a partisan of Labor, the Con- 
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ciliation Service was placed 
within the jurisdiction of the 
Department under his guidance 
and direction. 

It is plainly improper for the 
government to intervene in con- 
troversies under a statute which 
makes its agents partisans of 
one side to such controversies. 

The suggested plan of govern- 
ment intervention is intended to 
preserve the essential qualities 
of voluntary action, while at the 
same time affording to the par- 
ties involved in labor controver- 
sies a fair and expert source of 
assistance. Half-way measures 
of compulsion, like “cooling-off” 
periods, would harm rather than 
assist the effectuation of this ob- 
jective. It is absurd, at the out- 
set, to characterize a waiting 
period for strikes as a “cooling- 
off” period. Employees whose 
demands are subject to enforced 
delay are more likely to become 
warmer over the controversy. 
“Cooling-off” legislation, more- 
over, tends to delay collective 
bargaining by inducing employ- 
er reliance on statutory rules 
forbidding strikes. Such delays 
may themselves provoke strikes. 
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An adjunct to “cooling-off” 
legislation usually proposed is 
the procedure for the establish- 
ment of fact-finding bodies. It 
is submitted that fact-finding as 
a statutory institution consti- 
tutes an undue intrusion upon 
voluntary collective bargaining 
which may be self-defeating in 
many cases. Specific controver- 
sies may require the establish- 
ment of a special body. But the 
existence of a permanent fact- 
finding procedure is the kind of 
overhanging involuntary inter- 
vention in voluntary collective 
bargaining which may discour- 
age the efforts of the parties 
themselves to adjust the given 
controversy. 

It may be conceded that the 
proposed plan of governmental 
intervention does not assure a 
ready solution for all labor dis- 
putes, but it would seem to be 
the fairest in any system based 
on voluntarism. There will be 
time to consider the necessity 


‘for supplementary government 


procedures when the _ tasks 
which need to be done first are 
done properly. 


Latin and the Law 
JHE following Latin phrases are still widely used in 


6. Falsa demonstratio non nocet. 


the law. Can you translate them? 
. Ponderantur testes, non nu- 
merantur. 


Affirmantis est probatio. 
Causa.sine qua non. 

. Damnum absque injuria. 
. Et cetera. 
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Answers on page 26 


7. Id certum est quid reddi potest. 
8. Indebitatus assumpsit. 

9. In forma pauperis. 

10. Injuria absque damno. 











Freak Laws of the Land 


By LILLIAN GERARD and ELAINE BASSLER 


Reprinted from Coronet, December, 1946 


F YOU sing at a bar 

in Wisconsin, drive 
a red automobile in 
Minneapolis, eaves- 
drop in Oklahoma, 
marry your mother-in- 
law in the District of 
Columbia, or arrest a 
dead man for a debt 
in New York, you 
may run afoul of the law. 

In a pinch, the man to consult 
is Lyman E. Cook, 41-year-old 
St. Louis attorney and dean of 
collectors of freak laws. For 
17 years Cook has devoted his 
spare time to digging in musty 
records for unrepealed oddities 
in the law. So far he has ex- 
cavated some 25,000 legal fossils 
from every state in the Union. 

Legally, according to Cook, 
citizens of Barre, Vermont, are 
required to take a bath every 
Saturday night; every male in 
Brainerd, Minnesota, must grow 
a beard; and the female popula- 
tion of Providence, Rhode Island, 
cannot wear transparent ap- 
parel—even silk or nylon stock- 
ings. 

Early in his legal practice, 
Cook got the mania for collect- 
ing strange laws. He was ap- 
pointed to defend a South Caro- 





lina Negro accused of 
killing a plainclothes- 
man. The Negro 
claimed that since the 
other man was not in 
uniform, he didn’t 
know his identity. 
Mistaking him for a 
burglar, he pulled out 
his own pistol and 
fired in self-defense. 

The story was plausible, but 
Cook couldn’t explain why his 
client carried a gun. Searching 
through South Carolina archives 
he found a statute, dating to 
Indian times, that made it un- 
lawful to attend church on Sun- 
day without carrying a weapon. 
By maneuvers based on this le- 
gal hangover, Cook convinced 
judge and jury to the extent 
that the Negro got off with a 
verdict of manslaughter instead 
of murder. 

As Cook’s odd collection be- 
came known, lawyers. every- 
where started to send in local 
contributions. When a repre- 
sentative in the Illinois Legisla- 
ture questioned one of his find- 
ings, the lawyer proved that in 
Winnetka, Illinois, a theatre 
manager can still bounce any 
patron with odoriferous feet. 


Copyright, 1946 by Esquire, Inc., 919 N. Michigan Ave., Chicago, IIl., 
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18 





ee aw eo 


ect 


e- 
Y- 
al 
e- 
a- 
d- 
in 
re 
ny 
ot. 





CASE AND 


As a test, Cook personally vio- 
lated the ordinance and was 
evicted from a Winnetka movie 
house. 


In another test case he was 
foiled. On a visit to Minnesota 
he attempted to prove “it is un- 
lawful to tease or torment 
skunks and polecats.” But the 
saucy little animals, unwilling 
to cooperate, took the law into 
their own hands and ruined one 
of his best suits. Ever since, 
Cook has been less interested 
in. animal legislation, yet he 
warns that you cannot set fire 
to a mule in Maine or feed razor 
blades to an Illinois hog. It is 
also unlawful to ride a jackass 
more than six miles an hour in 
Ohio, to use an elephant to plow 
a cotton field in North Carolina, 
or to kill a snake in Pennsyl- 
vania unless it bites you. 


Cook has also found much con- 
flict in laws relating to animals. 
In Oklahoma, for instance, if 
you were lucky enough to catch 
a whale in inland waters, you 
would be arrested. Conversely, 
in California you would be con- 
victed of a misdemeanor if 
caught “shooting at any kind of 
game except a whale from a mov- 
ing automobile or airplane.” 


You don’t have to be a lawyer 
to know that the California act 
was designed to discourage 
hunting from moving vehicles. 
It is based on the same principle, 
says Cook, as a blue law intend- 
ed to prevent immorality in 
Winchester, Massachusetts. 


There the town fathers have 
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ruled that a girl cannot be seen 
dancing on a tightrope except 
in church—as likely an event as 
spotting whales from your run- 
ning board. 

In many of our queer laws, 
an exigency of some kind exists. 
Take the seemingly absurd Tex- 
as provision that still makes 
carrying pliers a _ penitentiary 
offense. Yet only a few years 
ago this tool was used most 
effectively by cattle rustlers. 
With pliers, it was easy to clip 
a neighbor’s fence and swipe his 
livestock. 


Custom dictated many strange 
laws, yet when times changed 
no one thought to repeal them. 
Thus, in Oregon a girl cannot 
legally enter an automobile with 
a young man unless accompa- 
nied by a chaperone. In Utah, 
daylight must be seen between 
a dancing couple. A man in 
Lewes, Delaware, cannot wear 
trousers that are form-fitting 
around the hips, while in Read- 
ing, Pennsylvania, a woman can- 
not hang underwear on a 
clothesline unless a screen is 
present. 


Romance, of course, has al- 
ways come under the law’s 
scrutiny. Only a few years ago 
a husband was fined $15 for kiss- 
ing his wife in a Chicago park. 
Kissing in public is also taboo 
in Georgia. In Massachusetts, 
a state surprisingly lenient with 
the tender passions, ten kisses 
are equivalent to a marriage pro- 
posal. A hug and kiss in the 
presence of the girl’s parents, 
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combined with several gifts of 
candy, are enough to announce 
your intentions in Minnesota; in 
Maryland, if you make six visits 
to a girl’s home you are as good 
as hitched. 

Once married, you can law- 
fully direct profanity at your 
wife if you live in Delaware, 
while in Michigan the law says 
a husband owns all his wife’s 
clothing and can take possession 
of her entire wardrobe if she 
ever leaves him. 

In matters of health, as well 
as hearth, lawmakers have ruled 
sternly at times. A San Fran- 
cisco ordinance prohibits the 
spraying of laundry clothes by 
water emitted from the mouth. 
Omaha bans the use of the same 


finger bowl by more than one 
person, and in Waterville, Maine, 
it is a violation to blow your nose 


in public. Indiana law declares 
that a moustache is “a known 
carrier of germs and a man can- 
not wear one if he habitually 
kisses human beings.” 
Considering that most laws 
are made in haste, many old ones 
remain amazing sound. There’s 
an ordinance in Charleston, 
South Carolina, that compels 
prisoners to pay the police a 
dollar for the privilege of riding 
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to jail in the patrol wagon. 
Kansas makes it unlawful for a 
candidate for public office to give 
away cigars on election day; and 
Florida prohibits hiring away 
another woman’s cook. 

Yet many laws in Cook’s col- 
lection have no rhyme or reason. 
For example, it’s illegal to speak 
English in Illinois. A New York 
father cannot diaper his baby. 
A Bostonian can’t own a dog 
more than ten inches in height. 
In Kentucky, burglary may be 
committed only at night. In 
Iowa a one-armed piano player 
may be seen—but not if admis- 
sion is charged to view his per- 
formance. And in Tacoma, 
Washington, “it is mandatory 
for a motorist with criminal in- 
tentions to stop at the city limits 
and telephone the chief of police 
he is entering the town.” 

These and other antique laws 
will eventually be repealed. In 
some states, committees have 
been formed to eliminate legal 
oddities. But meanwhile, says 
Cook, if you’re in New Jersey, 
refrain from making any noise 
while sipping your soup. In Chi- 
cago do not feed your dog 
whiskey. And if you visit Gary, 
Indiana, don’t attempt to board 
a streetcar within four hours 
after eating garlic. 


ATTORNEY OF RECORD—A Swedish lawyer practicing 
in Minnesota was credited by mistake, on the court calendar 
with being attorney for both plaintiff and defendant in the 
When the case was called, a rippie of merriment 


The Judge rapped for order, 


and business was about to be resumed when the Swedish law- 


yer audibly observed: 


“Aye tank aye skell vin dot case.” 


Contributed by Attorney Francis X. Kirsch, Fargo, N. D. 











What About the Sex Offender? 


By JOHN C. BOND 


Director of Public Information, United Prison 
Association of Massachusetts @ Condensed 


HE emotional outburst in the 

press against so-called sex 
offenders, following the brutal 
murder of Ruth McGurk at 
Onset, Massachusetts, will serve 
a useful purpose only if it di- 
rects public attention to some of 
the inadequacies in our present 
methods of dealing with this 
type of criminal. 

It serves no constructive pur- 
pose, for instance, for newspa- 
pers to shriek that 1150 “sex 
fiends” roam the Commonwealth 
when the fact is that 1150 
known sex offenders are at large 
in the community. 

The terms “sex fiend” or “sex 
maniac” are strictly journalistic 
expressions which play upon the 
emotions of an aroused public 
but convey a sense of terror 
which is unwarranted. These 
words have no legalistic or psy- 
chiatric meaning. 

This is not to minimize the 
extent of the problem or the 
dangers presented by the so- 
called sex criminal. It is, how- 
ever, to seek a rational approach 
to a subject which, because of 
its very nature and our present- 
day mores concerning sex, fre- 
quently receives emotional treat- 
ment. 

At the outset it is essential to 
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know what is really meant by 
the term sex offender or “sex 
fiend.” Sex behavior varies 
greatly as to social implication 
and as to danger to the individ- 
ual. On the one hand there is 
ordinary rape which may be de- 
fined as “the unlawful carnal 
knowledge of a female by force 
and against her will.” On the 
other we have statutory rape, 
which is rape only in the techni- 
cal sense. There is rape which 
sometimes ends in murder and 
there is assault with intent to 
rape wherein there may be actu- 
al physical injury to the victim 
but without the commission of 
a sex act. Then there are the 
varied categories of perversion 
such as sodomy, indecent expo- 
sure, and incest, to name but a 
few. It should be clear then, 
that the term “sex fiend” as used 
by the press is ill defined and 
might refer to any one of a half 
dozen or more categories of 
criminal behavior, 

Newspaper treatment of the 
information that 1150 known 
sex offenders are at liberty in 
the community would convey the 
idea that each of these former 
offenders constitutes a danger to 
the public safety. 

A survey conducted in New 
York City by John N. Stanis- 
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laus, probation officer of the 
Court of General Sessions, 
showed that of 3,295 offenders 
convicted on sex charges, 2,001, 
or 61 per cent had no previous 
criminal record. 


In .other words, they were 
first offenders. Of the 1,294 sex 
offenders who had a criminal 
record only 23 per cent had at 
any time previously been arrest- 
ed for a sex crime. This group 
of 298 offenders comprised only 
9 per cent of the total of the 
3,295 sex offenders studied. 


These figures indicate that the 
sex offender whose crime will 
provide the headlines for tomor- 
row’s paper will probably be a 
first offender and not one who 
has already been known as this 
type of criminal. 

How then are sex crimes to 
be prevented? 

Unfortunately there is no sim- 
ple answer to this query. Like- 
wise there is no general agree- 
ment as to the motivations 
resulting in the so-called sex 
crime. In earlier days the sex 
offender was believed to be pos- 
sessed of the devil. Some later 
authorities have sought to inter- 
pret the sex offender solely in 
terms of inherited biological 
weaknesses. Still others would 
understand the offender strictly 
in terms of glandular maladjust- 
ment while others would see 
feeble-mindedness or mental 
— as the root of the trou- 

e. 

One set of experts, Harry 
Elmer Barnes and Negley K. 
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Teeters in their monumental 
“New Horizons in Criminology” 
have proposed a psychiatric cen- 
sus in the hope of catching many 
*‘sexual anomalies” before they 
can commit a crime. The same 
authorities, still dealing with 
prevention, advocated “closer 
tieup between the child guidance 
clinics and public schools” to de- 
tect potential sex offenders and 
to invoke expert treatment early. 


It is patent to most informed 
persons that our present method 
of committing sex offenders to 
penal institutions does nothing 
to cure the condition although 
providing temporary protection 
for the community. There is no 
treatment for sex offenders in 
prisons and the individual is 
likely to return from the institu- 
tion in a condition worse than 
when he was committed as a re- 
sult of the abnormal existence 
which is led in that type of insti- 
tution. 

Sentences for sex offenses 
vary from a few months to life, 
according to the nature of the 
crime and according to the atti- 
tude of the sentencing judge. A 
vindictive judge, influenced by 
highly aroused public emotion, 
may send an offender away for 
life for the commission of a sex 
crime which another judge, un- 
der slightly different circum- 
stances, might punish with a 
considerably shorter term. 


Occasionally a sex offender is 
executed when his crime of vio- 
lence results in the death of the 
victim. There are plenty of per- 
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sons who would recommend this 
penalty for all sex offenders 
notwithstanding the danger in 
such a penalty that the cause of 
justice may not be served by its 
invocation. 

The problem of the sex- 
offender presents one of the best 
arguments for the much-dis- 
cussed and often advocated sen- 
tencing authority. With such 
an authority the presiding jus- 
tice in a criminal proceedings 
would be spared the necessity of 
determining the sentence. The 
person convicted would be com- 
mitted for an indeterminate pe- 
riod during which time his case 
would be studied by a board, or 
authority, composed, for exam- 
ple, of a trained psychiatrist, a 
competent sociologist, a physi- 
cian, and a penologist. This 
board would determine the 
length of the prisoner’s sentence 
and the type of institution re- 
quired. It would also be the re- 
leasing authority thus doing 
away with our present method 
of parole. 

In the opinion of many ex- 
perts, sex offenders should never 
be sent to prison but should be 
confined in a special institution 
under the Department of Mental 
Health where observation and 
treatment would be practical. 
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THE OPINION of the majority of the Supreme Court of the United 
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However desirable such a proce- 
dure may be it probably will not 
be realized in Massachusetts for 
some time. 


To return to the recent hys- 
teria over sex crimes in Massa- 
chusetts, and possibly to allay 
some of the fear which emotion- 
al treatment in the press may 
have created, there are a few 
points which should be noted. 


The Law Enforcement Bul- 
letin of the Federal Bureau of 
Investigation for June shows a 
decline of three tenths of one per 
cent in rape cases during the 
first three months of this year 
compared to the corresponding 
period in 1945. During this pe- 
riod, however, nearly every oth- 
er category of criminal behavior 
showed marked increases. 


In other words, we are prob- 
ably not witnessing any particu- 
lar wave of sex crimes. It is 
extremely important to note 
that the press paid relatively 
slight attention to sex crimes 
during the war when rape rates 
were highest. The dearth of 
good headline material has 
brought civil crime back to the 
front pages of the country’s 
press and, in the case of sex 
crimes, has created a false im- 
pression. 


States sustaining legislation permitting the payment out of the 
public purse of bus fares of pupils attending the parochial, as well 
as of pupils attending the public, schools, while at the same time 
advocating complete and uncompromising separation of Church 
from State, reminds Mr. Justice Jackson, according to his dis- 


senting opinion therein, of the case of Julia ‘who, 
Byron’s reports, “whispering ‘I will ne’er consent’,—consented.” 


” 


according to 








Chickens As 
Nuisance Per Se 


hg vs. Molnar, 133 N. J. 
Eq. 577, 33 A.(2d) 748. 
Jayne, V. C.: Rearward of the 
dwelling of the complainants in 
the Borough of Carteret, the 
defendants have erected on their 
own property a structure which 
the complainants suspect, and 
justifiably so, is presently to be 
inhabited by hens and presuma- 
bly one or more companionable 
roosters. The complainants re- 
monstrate. Endeavors to per- 
suade the municipal authorities 
to interpose have been unavail- 
ing. Hence, an immediate ex- 
ercise of the injunctive power 
of this court is implored. 


It is acknowledged that the 
structure itself, although ob- 
viously designed to shelter do- 
mestic fowl, is not objectionable. 
Indeed, a view of it and its occu- 
pants from the complainants’ 
premises is obstructed by a 
fence. The distress which the 
complainants anticipate, it is 
said will be occasioned by the 
discordant sounds and the nox- 
ious odors emanating (in ex- 
pectancy) from the hennery. 


It will be presupposed thai 
the roosters will strut, wax in- 
dignant and crow. Yet, they 
too have moments of grave 
serenity. The hens will per- 
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e Condensed from ‘‘Quip- 
some Quotations and Pithy 
Paragraphs from Deci- 
sions of Vice Chancellor 
Wilfred H. Jayne of New 
Jersey.’” @ Compiled by 
Dorothy Z. Backes, Tren- 
ton, N. J. 


ambulate, scratch and cackle. 
Nevertheless, I decline to ad- 
judge that the keeping of chick- 
ens is in all circumstances a 
nuisance per se. 


Sound is of course a general 
term; noise imports a confused 
or discordant sound. Sounds 
which are ignored by some are 
discomforting to others. Shakes- 
peare, as I recall, portrayed the 
rooster as the “trumpet of the 
morn.” It is conceivable that 
the brook babbling in its pas- 
sage might be vexatious to one 
of exceptional neurotic sensi- 
tivity. Then, there are those 
who regard all noises as objec- 
tionable except those they make 
themselves. 


Broadly stated, the noises 
which this court normally en- 
joins are those which affect in- 
juriously the health or comfort 
of ordinary people in the vicin- 
ity to an unreasonable extent; 
noises which are caused to recur 
at the wrong time or at the 
wrong place. Thus, the char- 
acter, volume, frequency, dura- 
tion, time and locality are rele- 
vant factors in determining 
whether the annoyance mate- 
rially interferes with the ordi- 
nary comfort of human exist- 
ence. 
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The raising and maintenance 
of chickens ought not to be un- 
justifiably discouraged. Indeed, 
a chicken in every pot has been 
the auspicious promise of rulers 
and political parties ever since 
the sixteenth century. Who is 
disposed to forego the breakfast 
egg or a dinner of fried chicken? 
Perhaps at some future time, 
the science of breeding will pro- 
duce the silent rooster and the 
quiet hen in company with the 
voiceless cat, the odorless pig 
and the flealess dog. Meanwhile, 
chickens will continue to be 
chickens, and if in the present 
cause it eventuates that the 
maintenance of poultry at the 
location selected is pursued in 
such conditions and circumstanc- 
es as to injuriously affect the 
comfort of residents of ordinary 
sensitiveness in the vicinity, this 
court will not hesitate to enjoin 
its continuance. Sic utere tuo 
ut alienum non laedas. 

In considering the present ap- 
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plication, the significant point 
is that the chickens have not 
yet moved in. There are at pres- 
ent no pervading fowl odors. 
The characteristics of the appre- 
hended annoyance are not yet 
evident and as previously stated, 
I cannot presuppose that the 
prospective acts of the defend- 
ants will inevitably result in a 
nuisance. The nuisance here al- 
leged is eventual or contingent. 

Where the interposition by 
injunction is sought to restrain 
a course of action which it is 
apprehended will create and re- 
sult in a nuisance, the proofs 
must disclose that the apprehen- 
sion is well grounded; that the 
danger is real and immediate 
and the injury will be material. 

An injunction in limine will 
be denied which will not deprive 
the court of ability to afford the 
complainants relief if further 
proofs of the actual conditions 
verify the injury now appre- 
hended. 


Answers to Latin and the Law Quiz 


See page 17 
1. Witnesses are weighed, not counted. 
2. The burden of proof is upon the party affirming. 
3. A cause without which the thing would not have hap- 
pened. 
4. Loss or damage without the violation of a legal right. 
5. And other things; and so forth. 
6. An erroneous description is harmless. 
7. That is sufficiently certain which can be made so. 
8. Being indebted, he undertook. 
9. In the manner or form of a pauper. 
10. The violation of a legal right without damage. 


Translations and pronunciations may be found in 


Ballentine’s Law Dictionary. 
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Advice to 


Prospective Judges 


By HON. EVO DE CONCINI 





This paper 


was prepared by | 
retiring Judge De Concini of 

the Superior Court of Pima | 
County at Tucson, Arizona, for | 
a meeting in which retiring 

judges gave advice to the | 
aspirants for their offices. 


0 you want to be a judge! 

A very commendable aspira- 
tion. Having gone through that 
same emotional stage in life I 
know exactly how you feel. 
Right soon after I became a 
judge I felt an overwhelming 
admiration and respect for all 
lawyers. I was having a won- 
derful time, working hard and 
learning a lot. I was so pleased 
with being a judge that I felt 
and remarked time and time 
again, that every lawyer should 
have the opportunity to be a 
judge. But, oh, how I have 
changed. I now think some of 
them shouldn’t even be lawyers. 

Now when you get to be judge, 
don’t take the attitude of one 
man whom upon being elevated 
to the bench said, “I’ve been 
talking to Mutton heads for the 
last 20 years, now I suppose I’ll 
be listening to them.” 


ae 
a 


| = * 


One of the best attributes that 
a judge can have is, he must be 
a good listener. Now I don’t 
advise you to follow my example 
and argue the points with coun- 
sel. Sometimes it might embar- 
rass you. So if you just say 
nothing and look wise someone 
is bound to say you are a smart 
man even if it’s only your bailiff. 
However some time you will be 
tempted to tell a lawyer what 
you think of his specious argu- 
ment and then look out. He may 
have goaded you into it and can 
now show you up. Well, if he 
does, don’t take it too hard be- 
cause you must remember the 
story of the mule skinner ex- 
plaining the job to a hireling. 
“Tt’s quite a job to learn to drive 
mules, and the one qualification 
you must have is to know at 
least as much as the mules.” 

“A Judge, you know, does not 
need superior intelligence. It is 
enough that he is possessed of 
the average intellect so that he 
can understand average intelli- 
gence. He must, however, be a 


man of superior moral attain- 
ments in order to be able to for- 
give the lawyer for being more 
intelligent than he.” 
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Now for the losing lawyer. 
He and his client will sometimes 
get together and down you 
vehemently for being ignorant 
in the law and being a knothead 
generally. Now don’t take that 
too hard, provided, of course, 
that the lawyer doesn’t continue 
it beyond a 24-hour period. 


It should go without saying 
that a judge should not say the 
same of the lawyer for even a 
24-hour period because of his 
superior moral attainments. 


Don’t let an apparent over- 
whelming array of books sway 
you. One case in point is worth 
a hundred piled on the floor in 
the Courtroom. The Judge of 
the Federal Court in Denver 
once was belabored by a lawyer 
with a hundred books on the 
table and overflowing on the 
floor. He was doing his best to 
stop the lawyer but the books 
kept coming. All during the 
trial the bailiff was trying to 
remove a stray dog from the 
Courtroom. But the dog was 
elusive, at each recess he would 
hide behind a loose board behind 
the jury box. Eventually he 
came out into the open, to every 
one’s amazement he sniffed the 
pile of law books and proceeded 
to use the pile for a fire hydrant. 
The bailiff spied him and took 
him by the scruff of his neck and 
was about to eject him without 
a writ of restitution when the 
judge said, “Mr. Bailiff, that dog 
is possessed of superintelligence. 
He expresses my sentiments ex- 
actly. He may stay.” You, 
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being a new and inexperienced 
judge, may not agree with the 
dog. However, remember that 
your word is the law, until you 
change your mind or the Su- 
preme Court does it for you. 
An example of that is of a new 
young judge ruling on a point 
of evidence. The experienced 
lawyer objected and pressed his 
objection but the Judge was 
adamant and said, “That is the 
law.” 

The Lawyer said, “Your hon- 
or, it is the law now, but it 
wasn’t the law a minute ago.” 


While I’m talking on evidence, 
which you will find to be one of 
the most important things you 
have to deal with, I will give 
you an exaggerated example of 
what you are up against. I re- 
member in one case where a 
witness was asked what the tes- 
tator had said at the time he 
made his will. This matter in- 
volved the attempt to set aside 
a will on the grounds that the 
testator did not know what was 
in the will and that undue in- 
fluence had been used, etc. The 
witness was asked the usual 
opening preliminary questions. 
He was then asked, “Were you 
there at the table when the will 
was signed?”, and he said, 
“Yes.” And he was _ asked, 
“What did the testator say?” At 
this time the attorney on the 
other side objected on the 
grounds that it was hearsay. 
The attorney on the other side 
said, “Well, this is an exception 
to the hearsay rule and it should 
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be admitted.” The first attorney 
then objected on the grounds 
that it was immaterial, irrele- 
vant and incompetent because 
the testator had subsequent to 
whatever he had said had signed 
the will, and therefore the writ- 
ing was most important. The 
attorney on the other side then 
spoke up and said that the testi- 
mony was necessary, and was 
admissible and that he had the 
law to prove his point, and 
therefore the man should be al- 
lowed to testify. Counsel sub- 
mitted the case to the Court, the 
Court examined it and felt there 
may be something to this. All 
this time the witness was first 
looking at the lawyers in awe 
and in admiration and at the 
Court in amazement. He was 
pleased to be the center of the 
attraction. He didn’t know why 
he was so important but he felt 
that he was important. So the 
question was propounded again 
and the question objected to 
again. The question finally got 
down to the point whether, or 
not, it was hearsay. Well, there 
was no question about it that it 
was hearsay, and one attorney 
claimed that it was an exception 
to the hearsay rule. Well, all 
exceptions, of course, have ex- 
ceptions to them and the other 
attorney claimed that this was 
an exception to the exception. 
So the first attorney then claimed 
that this was an exception to the 
exception to the exception of the 
hearsay rule. By that time the 
Court was in a quandary and 
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took a brief recess to examine 
the law in the matter. After the 
recess Court came in and over- 
ruled the objection. The witness 
then said, “What is the ques- 
tion?” The Court reporter read 
the question and an objection 
was made again and the Court 
then overruled the objection and 


“We keep him around to direct 
verdicts !”—Submitted by Ed- 
ward W. Mills, Dickinson 
School of Law, Carlisle, Pa. 





the Court told the witness to an- 
swer the question and the wit- 
ness again asked, “What is the 
question?” So the Court repeat- 
ed the question to the witness, 
saying, “What did the testator 
say just before he signed the 
will?” and the witness answered, 
“Nuttin.” 

Now that I have covered your 
emotions, the lawyers, and evi- 
dence, I’d be remiss if [ did not 
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dwell for a brief minute or two 
for dignity. Being practically 
devoid of it myself I am not the 
proper one to advise you. I have 
always felt that humility was a 
greater virtue. However there 
are times you will be called upon 
to prove to the world that you 
are dignified and the real test is, 
if your wife and your secretary 
think so. 

I have never over-worked that 
element in my Courtroom but 
recently I had to tell a lawyer 
that his conduct was unbecom- 
ing the dignity of my Court. 

Besides not standing when he 


7 


ci 


AL a 


“Order in the Court!” 
—Idea submitted by Robert C. Fitzgerald, Alexandria, Va. 
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addressed the Court he sat on the 
tables, thinking he was in his 
own home, I presume. So I said, 
“Mr. , I give the lawyers 
sufficient liberty, they walk 
around the room, get into every- 
thing including my hair but I 
must draw the line somewhere, 
I expect at least the same deco- 
rum of a pool hall, we do not 
allow the customers to sit on the 
table.” 

Having now fully advised you 
of the pitfalls of a judge, you 
are, I think, able to be at least 
as good a judge as I am. 
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Advancements—hotchpot doc- 
trine as applicable to. A ques- 
tion which often arises in the 
settlement of an estate was 
decided in Re Laughlin, 165 
ALR 891, 46 A2d 477. Justice 
Stearne, of the Pennsylvania Su- 
preme Court, wrote the opinion 
holding that where a testatrix in 
giving one third of her residuary 
estate in trust for a son and the 
remainder equally between her 
two other children, directed that 
inasmuch as the son had received 
from her sums of money at vari- 
ous times in excess of amounts 
given to the other children his 
portion of the estate should be 
chargeable with an amount equal 
to the taxes and water rents of 
a house owned by the testatrix 
and occupied by him and with 
any sums of money which might 
be advanced to him or his wife 
by the testatrix after a specified 
date, the amount so specified 
should, although the will does 
not so specifically direct, be ad- 
ded to the residuary estate be- 
fore division. 


Among the New Decisions 


The annotation in 165 ALR 
899 discusses the question “Will 
charging distributee’s share 
with advancement to or debt ow- 
ing by him as invoking doctrine 
of hotchpot.” 


Aeroplanes — as motor vehi- 
cle. The power of a public serv- 
ice commission over air lines was 
denied in South Mississippi Air- 
ways v. Chicago & S. Airlines, 
165 ALR 906, 26 So2d 455. Jus- 
tice Smith, of the Mississippi 
Supreme Court, wrote the opin- 
ion *holding that while a motor- 
driven airplane is a motor vehi- 
cle, and is capable of operating 
as a common carrier, a public 
service commission’s authority 
to issue certificates of public con- 
venience and necessity to com- 
mon carriers by motor vehicle 
operating on any highway, de- 
fined by the statute as “every 
public highway or place of what- 
ever nature open to the use of 
the public for purposes of vehicle 
travel in this state, including 
the streets and alleys in towns 
and cities,” does not extend to 


31 


32 


the issuing of such certificates 
for the operation of air lines. 
The annotation in 165 ALR 
916 discusses “Airplane as with- 
in terms ‘vehicle,’ ‘motor vehi- 
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cle,’ etc.” 
Automobiles — accidents on 
parkway. A right of way ques- 


tion is discussed in Neff v. Firth, 
165 ALR 1414, 47 A2d 193. Jus- 
tice Jones, of the Pennsylvania 
Supreme Court, wrote the opin- 


“I object, your honor! 
—Idea submitted by Robert C. Fitzgerald, Alexandria, Va. 








COMMENT 


ion holding that one operating 
an automobile on a highway di- 
vided by grass strips into traffic 
lanes has, in seeking to pass 
from the inner or directionally 
lefthand lane to the outer lane 
at a cutoff opening through the 
grass strip, no superior right of 
way, but must wait until it is 
reasonably safe to enter the out- 
er lane. 

This situation is discussed in 
the annotation in 165 ALR 1418. 
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WHENEVER I have a bankruptcy ques- 
tion, I consult the outstanding authority — 
REMINGTON. 


I like its logical arrangement and its practi- 
cal plan of following a case in bankruptcy 
from beginning to end, taking up the various 
problems in the order they are likely to con- 
front the practitioner. 


REMINGTON thoroughly covers the field of 
general bankruptcy proceedings and exhaus- 
tively discusses the various relief and reorgan- 
ization proceedings for which provisions are 
made in the Bankruptcy Act. 


The price of REMINGTON, including 1946 
Pocket Supplements, is $100.00 delivered. 
You can enjoy ownership of this great au- 
thority under a liberal terms arrangement. 
Ask the Co-ops for details today. 


——————=9 9 « 


The Lawyers Co-operative Publishing Company 


Rochester 3, New York 
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Automobiles — passenger’s 
negligence as attributable to 
driver. In Bixby v. Boston & 
Maine Railroad, 165 ALR 590, 
47 A2d 575, the New Hampshire 
Court, opinion by Justice John- 
ston, held that the negligence of 
a passenger in an automobile, 
asked by the driver on approach- 
ing a railroad crossing to see 
whether a train was coming, in 
failing to see one which he 
should have seen had he exer- 
cised reasonable care, is impu- 
table to the driver in the latter’s 
action against the railroad com- 
pany for personal injuries from 
the collision of a train with the 
automobile at the crossing. 

The annotation in 165 ALR 
596 discusses “Negligence of au- 
tomobile passenger as to lookout 
or other precaution as affecting 
question of negligence or con- 
tributory negligence of driver.” 


Burglar Alarm — negligence 
in installing as proximate cause 
of loss. An instructive applica- 
tion of the doctrine of proximate 
cause appears in the case of Vas- 
tola v. Connecticut Protective 
System, 133 Conn 18, 165 ALR 
1251, 47 A2d 844. Judge Ells, 
of the Connecticut Supreme 
Court of Errors, wrote an opin- 
ion holding that one who in- 
stalled a burglar alarm system 
did so in such a negligent man- 
ner that the premises could be 
entered without causing an 
alarm bell to ring is not enough 
to warrant the inference that a 
loss by burglary was the proxi- 
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mate result of such negligence, 
where it is not shown that the 
ringing of the bell would have 
prevented the taking of plain- 
tiff’s property. 

The annotation in 165 ALR 
1254 discusses “Liability of per- 
son furnishing, installing, or 
maintaining burglar alarm for 
loss from burglary.” 


Carriers — choice of rates. 
The limitation of liability of a 
carrier is discussed in the case 
of White v. Southern Railway 
Co., 165 ALR 988, 38 SE2d 111. 
Justice Johnson, of the South 
Carolina Supreme Court, wrote 
the opinion holding that a ship- 
per is bound by the valuation 
upon which the rate paid by him 
is based although he was not 
specifically offered a choice of 
rates, he being chargeable with 
knowledge of the schedule of 
rates filed by the carrier with the 
Interstate Commerce Commis- 
sion which shows the payment of 
a higher rate will increase the 
amount of the carrier’s liability. 

See the exhaustive annotation 
in 165 ALR 1005 under the title 
“Limitation of amount of inter- 
state carrier’s liability on basis 
of reduced rate as dependent on 
shipper’s opportunity to choose, 
or knowledge of, alternative 
rate.” 


Children — implied emancipa- 
tion. Justice Gregory, of the 
Virginia Supreme Court of Ap- 
peals, held in Buxton v. Bishop, 
185 Va 1, 165 ALR 719, 37 SE2d 
755, that a father is not liable 











es. 


ase 
vay 
ee. 
uth 
ote 
nip- 
tion 
him 
not 
. of 
vith 
. of 
. the 
mis- 
it of 
the 
lity. 
ition 
title 
nter- 
pasis 
it on 
oose, 
ative 


cipa- 
' the 
F Ap- 
shop, 
SE2d 
liable 








CASE AND 





for his deceased minor son’s hos- 
pital bill by reason of the rela- 
tionship and obligations flowing 
therefrom, where the son is 
shown to have been supporting 
himself for about three years, 
working away from home, draw- 
ing his own wages, and spending 
them as he alone desired. 

The annotation in 165 ALR 
723 discusses ‘What amounts to 
implied emancipation of minor 
child.” 


Constitutional Law — state 
statutes segregating passengers. 
In Morgan v. Virginia, 90 L ed 
(Adv 982), 165 ALR 574, 66 S 
Ct 1050, Justice Reed delivered 
an opinion holding that a state 
statute which, in providing for 
the segregation of white and 
colored bus passengers, requires 
passengers, under a penalty, to 
change seats from time to time 
as it may become necessary to 
increase the seats available to 
one race or the other, is, as ap- 
plied to interstate passengers, an 
undue burden on interstate com- 
merce as occupying a field in 
which national uniformity of 
regulation is desirable. 

Supplementing an earlier an- 
notation in the series the recent 
cases are discussed in 165 ALR 
589 under the title “Applicabil- 
ity (constitutional or otherwise) 
to interstate passengers of stat- 
ute requiring segregation of pas- 
sengers according to-race or 
color.” 


Contracts — when contract 
deemed closed. Justice Qua, of 
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the Massachusetts Supreme Ju- 
dicial Court, wrote the opinion 
in Nigro v. Conti, 165 ALR 752, 
66 NE2d 353, holding that the 
inclusion of a provision for the 
later drawing up of a formal 
memorial of the terms of an 
agreement, written or oral, is 
not necessarily inconsistent with 
an intent to be presently bound 
to the agreement in its original 
informa! state. 

The annotation in 165 ALR 
756 discusses “Formal or writ- 
ten instrument as essential to 
completed contract where the 
making of such instrument is 
contemplated by parties to ver- 
bal or informal agreement.” 


“IT see Wemberly has finally 

passed the bar.”—Idea sub- 

mitted by Roberta Loeffler, 
Weehawken, N. J. 
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Divorce — security for future 
payment of alimony. An inter- 
esting question on divorce pro- 
cedure is discussed in Ring v. 
Ring, 165 ALR 1237, 38 SE2d 
471. Chief Justice Campbell, of 
the Virginia Supreme Court of 
Appeals, wrote the opinion hold- 
ing that a court of equity is with- 
out inherent power in a divorce 
suit to impound personal proper- 
ty of a husband to secure the 
payment of alimony and support 
money. 

In 165 ALR 1243 there is an 
annotation on “Inherent. power 
of court to secure future pay- 
ment of alimony and support 
money.” 


Easement — parol evidence to 
establish. The admissibility of 
parol evidence as applied to 
easements is discussed in the 
Connecticut case of Rischall v. 
Bauchmann, 132 Conn 637, 165 
ALR 559, 46 A2d 898. Justice 
Brown wrote the opinion holding 
that the presumption of the 
grant of an easement by implica- 
tion, being raised by parol evi- 
dence, may be rebutted by the 
same character of evidence. 

The annotation in 165 ALR 
567 discusses “Parol evidence 
rule as applied to question of 
easement by necessity or visible 
easement.” 


Executors and Administrators 
— deficiency under mortgage by 
executor. The extent of liability 
on a mortgage by an executor is 
discussed in the case of Colum- 
bus Land, Loan and Building 
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Asso. v. Wolken, 146 Neb 684, 
165 ALR 1285, 21 NW2d 418. 
Justice Wenke, of the Nebraska 
Supreme Court, wrote the opin- 
ion holding that only the mort- 
gaged property is bound for the 
repayment of a loan obtained by 
the personal representative of a 
decedent under authority of a 
statute authorizing him to mort- 
gage realty with the permission 
of the court to obtain money to 
pay debts, succession taxes, cash 
legacies, and costs of administra- 
tion. 

The annotation in 165 ALR 
1294 discusses “Liability for de- 
ficiency in case of mortgage exe- 
cuted by executor or administra- 
tor under statutory authority.” 


Extradition — illegal posses- 
sion of prisoner. In Jackson v. 
Olson, 146 Neb 885, 165 ALR 
932, 22 NW2d 124, overruling 


‘previous case, the Nebraska Su- 


preme Court, opinion by Chief 
Justice Simmons, held that ex- 
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“It’s things like this what 

clutter up our divorce courts.” 

—Submitted by Max Whitson, 
Kansas City, Mo. 
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cept in the case of a fugitive 
surrendered by a foreign gov- 
ernment, jurisdiction to try a 
person accused of crime found 
within the territorial jurisdic- 
tion wherein he is charged is not 
impaired by the fact that he was 
brought from another jurisdic- 
tion by illegal means, such as 
kidnapping, unlawful force, 
fraud, and the like. 

The annotation in 165 ALR 
947 discusses “Right to try one 
brought within jurisdiction il- 
legally or as a result of a mis- 
take as to identity.” 


Labor Unions — municipal 
employee’s right to join. The 
case of Miami Water Works Lo- 
cal No. 654 v. Miami, 165 ALR 
967, 26 So2d 194, is of great cur- 
rent interest. It holds that the 
right of collective bargaining is 
not conferred upon the em- 
ployees of a municipality by a 
constitutional provision that 
“the right of persons to work 
shall not be denied or abridged 
on account of membership or 
nonmembership in any labor 
union or labor organization ; pro. 
vided, that the clause shall not 
be construed to deny or abridge 
the right of employees by and 
through a labor organization or 
labor union to bargain collective- 
ly with their employer,” such 
provision operating only where 
the right of collective bargaining 
is otherwise conferred. 

In 165 ALR 974, there is a sup- 
plemental annotation on “Labor 
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union’s right with respect to 
public employment.” 


Leases — record of restric- 
tions as notice to tenant. Ina 
District of Columbia _ case, 
Schwartz v. Westbrook, 165 
ALR 1175, 154 F2d 854, in a Per 
Curiam decision it is held that 
an examination of the records of 
deeds would have disclosed that 
a lessor’s title was subject to re- 
strictions barring the use of the 
leased property for the purpose 
contemplated by the parties to 
the lease, does not preclude the 
lessee from recovering from the 
lessor the loss sustained by him 
in preparing to occupy the 
premises. 

See the annotation in 165 ALR 
1178 for other cases on this 
question. 


Municipal Corporations — 
pledge of income. Justice Mc- 
Haney, of the Arkansas Supreme 
Court, in Harrison v. Braswell, 
165 ALR 845, 194 SW2d 12, 
wrote an opinion holding that 
authority in a city contemplat- 
ing the construction of water 
and sewer systems with the pro- 
ceeds of bonds payable from 
their net revenue, to pledge the 
net surplus of either to pay the 
bonds of the other, is found in 
a statute which provides that a 
surplus in the bond and interest 
redemption account may be ap- 
plied by the city’s legislative 
body in its discretion, subject to 
any limitations in the ordinance 
authorizing the issuance of the 
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bonds or in the trust indenture, 
to any other municipal purpose. 

A supplemental annotation on 
the question “Disposition of 
revenues from operation of reve- 
nue-producing enterprise owned 
by municipal corporation” ap- 
pears in 165 ALR 854. 


Negligence — ejection of pas- 
senger as proximate cause of 
subsequent injury. A very close 
question of law is presented in 
the case of Houston v. Strick- 
land, 184 Va 994, 165 ALR 537, 
37 SE2d 64. The majority of 
the court in an opinion by Chief 
Justice Campbell held that the 
driver of a bus may be found to 
have been negligent in ejecting 
a passenger who was apparently 
too intoxicated to look after his 
own safety, late at night, on a 
road carrying heavy _ traffic, 
where he was struck and killed 
by another vehicle. 

The annotation in 165 ALR 
545 discusses “Ejection of pas- 
senger as ground of motorbus 
carrier’s liability for subsequent 
injury or death.” 


Pari-mutuel Betting — win- 
ner’s rights. Chief Justice Rich- 
ards, of the Delaware Supreme 
Court, wrote the opinion in Wise 
v. Delaware Steeplechase & Race 
Asso., 165 ALR 830, 45 A2d 547, 
holding that the proper remedy 
of a winning bettor on horse 
races under the pari-mutuel sys- 
tem, to recover sums withheld by 
the racing association because of 
its unlawful method of comput- 
ing “breakage,” is by action at 
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Divorce 
COUNSE; 


Divorce Counsel: “Now Mrs. 

.....y Since you and your 

husband are regular church- 

goers, have you talked over 

your marital troubles with 
your minister?” 


Married Woman: “I'll have 
you know, sir, that I don’t 
discuss my personal problems 
with strange men!”—Idea 
submitted by Robert Dewa, 
Madison, Wisc. 





law for damages and not by suit 
in equity to hold the association 
as a trustee. 

An interesting annotation in 
165 ALR 838 discusses ‘‘Win- 
ner’s rights and remedies in re- 
spect of pari-mutuel and similar 
legalized betting systems.” 


Partnership — liability of 
partner for failure to perform 
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personal services. The North 
Dakota Supreme Court, opinion 
by Chief Justice Christianson, 
holds in Olivier v. Uleberg, 165 
ALR 974, 23 NW2d 39, that 
where partners agree among 
themselves what duties each will 
perform, and one wilfully fails 
to perform his agreed part, he is 
chargeable on an accounting 
with the value of the services 
which he has failed to render. 

The annotation in 165 ALR 
981 discusses “Liability of part- 
ner for failure to perform per- 
sonal services.” 


Revival — death of joint 
debtor. The Oklahoma Supreme 
Court, opinion by Vice Chief 
Justice Hurst, in Harber v. Mc- 
Keown, 165 ALR 919, 169 P2d 
759, held that failure to keep a 
joint and several judgment alive 
as against the estate of one judg- 
ment debtor does not preclude 
the issuance of an execution 
thereon which may be levied up- 
on the property of one surviving. 

In 165 ALR 921 there is an 
annotation on “Death of one of 
two or more judgment debtors 
as necessitating revival before 
execution.” 


Sales — punitive damages for 
fraudulent sale. Justice Turner, 
of the Ohio Supreme Court, 
wrote an opinion in Saberton v. 
Greenwald, 146 Ohio St 414, 165 
ALR 599, 66 NE2d 224, holding 
that one induced to purchase a 
watch by the seller’s representa- 
tion that it was new when in fact 
used works, which could not be 
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made to keep good time, had been 
put into a new case, may recover 
punitive damages in an action 
based on the fraudulent repre- 
sentation. 


The variations in the holdings 
are well presented in an annota- 
tion in 165 ALR 614 under the 
title “Punitive or exemplary 
damages in action in tort based 
on fraudulent sale.” 


Taxes — action for taxes due 
in another state. The St. Louis 
Court of Appeals in State ex rel. 
Oklahoma Tax ‘Com. v. Rodgers, 
165 ALR 785, 193 SW2d 919, 
opinion by Justice Anderson, 
held that the courts of Missouri 
will not refuse to entertain an 
action for the collection of an in- 
come tax obligation to another 
state incurred by defendants 
while there resident and brought 
by tax officers of such state em- 
powered to sue in any court of 
competent jurisdiction, either on 
the ground that it might be em- 
barrassing for the courts of one 
state to be called upon to scruti- 
nize the relations of another 
state with its citizens, or on the 
ground of nonavailability at the 
forum of a remedy by which re- 
lief may be granted equivalent 
to that offered by the foreign 
state, or on the ground that local 
public policy is opposed to in- 
come taxes, or on the ground of 
inconvenience to the defendants 
in being compelled to conduct 
their defense outside the juris- 
diction where the acts giving 
rise to the claim took place, or 
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of inconvenience to the enforc- 
ing state in the way of added ex- 
pense of conducting the trials 
and enforcing the judgments, or 
because of other considerations 
applicable to the extraterritorial 
enforcement of penal laws, as 
that punitive laws of a state may 
not be enforced beyond its 
boundaries or that the Constitu- 
tion guarantees a right to trial 
by jury in the vicinity of the of- 
fense. 

A diversity of views appears 
in the cases discussed in the an- 
notation in 165 ALR 796. 


Taxes — refund of payment. 
The Colorado Supreme Court, 
opinion by Justice Hilliard, held 
in Morgan County v. Doherty, 
165 ALR 868, 168 P2d 556, that 
taxes inadvertently paid on land 
the interest of taxpayer’s grant- 
or in which had reverted to the 
state are recoverable under a 
statute which provides that in all 
cases where any person shall pay 
any tax that shall thereafter be 
found to be erroneous or illegal 
the board of county commission- 
ers shall refund it. 

The several rules on this ques- 
tion are set out in the annotation 
in 165 ALR 879. 


Trade Secrets — implied obli- 
gation not to divulge. In Junker 
v. Plummer, 165 ALR 1449, 67 
NE2d 667, opinion by Justice 
Spalding, it is held that an em- 
ployee is under an implied obli- 
gation not to use for his own ad- 
vantage or that of a rival and 
to the harm of his former em- 
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ployer confidential information 
gained by him in the course of 
his employment. 

See 165 ALR 1453 for an an- 
notation on the question dis- 
cussed in the above case. 


Trusts — construction of “ac- 
cretions.” Trust attorneys will 
be interested in the Pennsyl- 
vania case of Re Ferguson, 165 
ALR 772, 47 A2d 245. Justice 
Patterson wrote the decision 
holding that a provision of a 
deed of trust that any accretions 
by way of extra dividends, in- 
crease of capital stock inuring to 
the benefit of stockholders, or 
otherwise, shall be added to and 
form a part of the principal 
fund and held by the trustee, ex- 
presses an intent, contrary to the 
rule of apportionment, that stock 
dividends and the proceeds of 
stock subscription rights shall be 
retained by the trustee as addi- 
tions to the principal rather than 
apportioned between life tenants 
and remaindermen. 

In 165 ALR 778 the title to the 
annotation is ‘“Term ‘accretions’ 
in will or other trust instrument 
as indicating intention as to 
whether assets are to constitute 
principal or income.” 


Trusts — dry, passive or ac- 
tive. A very constructive opin- 
ion by Chief Justice Maxey in 
the case of Decker’s Estate, 353 
Pa 509, 165 ALR 546, 46 A2d 
218, holds that a passive trust, 
entitling the beneficiary to pos- 
session of the corpus, is created 
by a bequest of residuary estate 








ao af Sh OS (oe 6. a 








CASE AND 


to testator’s nephew, then about 
twenty-six years of age, to be 
held in trust and the income 
turned over to him until he 
should reach the age of forty, 
when the property was to be 
turned over to him. 

A well-prepared annotation in 
165 ALR 550 discusses “Trust 
for payment of income to benefi- 
ciary or beneficiaries until at- 
taining a specified age or for a 
specified period, when the prop- 
erty is to be turned over to him 
or them, as a dry or as an active 
trust.” 


waiTm 


“Drunk your Honor! He was 
playing a waffle on the vic- 
trola."—Submitted by Maz 
Whitson, Kansas City, Mo. 





Trusts — when trustee be- 
comes sole beneficiary. The New 
York Court of Appeals in Reed 
v. Browne, 295 NY 184, 165 
ALR 1061, 66 NE2d 47, opinion 
by Justice Desmond, held that 
where the last survivor of per- 
sons entitled to receive for life 
the income of a trust of which 
such survivor is the trustee be- 
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comes the sole trustee and the 
sole beneficiary, the equitable 
life estate becomes, under the 
rule which executes passive 
trusts, a legal life estate the 
transfer of which is not within 
the operation of a statute which 
makes nontransferable the inter- 
est of a beneficiary in a trust for 
personal property. 

The annotation in 165 ALR 
1064 discusses “Termination of 
trust when by subsequent events 
trustee becomes sole _benefi- 
ciary.” 


Usury — sale or exchange of 
accounts or commercial paper. 
The California Supreme Court 
in an interesting opinion by Jus- 
tice Shenk held in Milana v. 
Credit Discount Co., 27 Cal2d 
335, 165 ALR 621, 163 P2d 869, 
that it is competent for the trier 
of the facts to find that a trans- 
action by which accounts receiv- 
able were sold at a discount was 
a loan, and as such subject to the 
usury law, where, although the 
debtors were notified of the as- 
signment and directed to make 
their remittances to the assignee, 
the seller guaranteed the pay- 
ment of the accounts within 
sixty days and was required to 
repurchase those not paid within 
such period. 

The annotation in 165 ALR 
626 discusses “Usury as predi- 
cable upon transaction in form a 
sale or exchange of commercial 
paper or other choses in action.” 


Veterans’ Housing — public 
money for. In Opinions of the 
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Justices, 165 ALR 807, 67 NE2d 
588, an advisory opinion by the 
Massachusetts Supreme Judi- 
cial Court holds that the domi- 
nant purpose of a proposed stat- 
ute authorizing the expenditure 
of public moneys to provide 
housing for war veterans and 
their families in an existing con- 
dition of an acute shortage of 
housing is the recognition of 
public service performed by such 
veterans, and the purpose is 
therefore a public one notwith- 
standing the incidental benefit to 
individuals. 


“And to think he couldn’t even make the 
college track team!” 


—Submitted by Edward A. Johnston, Baltimore, Md. 
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The annotation in 165 ALR 
814 discusses the question “Con- 
stitutionality, construction, and 
application of statutes respect- 
ing housing for war veterans.” 


Wills — ademption in bequest 
of proceeds. In Re Frost, 165 
ALR 1030, 47 A2d 219, opinion 
by Justice Stearne, the court 
held that a bequest of the “pro- 
ceeds” of specific property which 
the will directed the executor to 
sell is not adeemed by testator’s 
sale of such property in so far as 
the proceeds may be traced into 
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testator’s bank account, al- 


though the will also specifically 
disposed of “any money I have 
in the bank.” 

The annotation in 165 ALR 
1032 discusses “‘Ademption of 
bequest of proceeds of property.” 


Wills — extent of interest as 
affected by death provision. The 
Pennsylvania Supreme Court in 
Re Keefer, 353 Pa 281, 165 ALR 
1277, 45 A2d 31, opinion by 
Chief Justice Maxey, held that 
a will by which a childless wife 
who had inherited her estate 
from her father, who had no 
particular affection for her 
husband’s family, and who had 
declared that her estate would 
ultimately go to her relatives, be- 
queathed to her husband all her 
estate and appointed him her 
executor but further provided 
that “in case of the death of both 
of us” her estate, subject to a 
legacy to a person named, should 
go to her own sister or her heirs, 
and that a certain bank should 
be the executor, should be con- 
strued as giving the husband a 
life interest only, with a gift 
over after his death. 

The annotation in 165 ALR 
1284 discusses the question 
“Absolute interest as cut down 
to life interest by provision for 
others in case of death of both 
testator and first taker.” 


Wills — presumption as to 
revocation. Justice Taylor, of 
the Texas Supreme Court, wrote 
the opinion in May v. Brown, 165 
ALR 1180, 190 SW2d 715, hold- 
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ing that the effect of a statute 
providing that before a will is 
admitted to probate it must be 
shown, among other things, that 
it has not been revoked, is to put 
the burden upon the proponent 
of showing nonrevocation, but 
this burden is sustained, in the 
absence of evidence tending to 
show revocation, by showing 
that the will was duly executed. 

In 165 ALR 1188 the annota- 
tion discusses “Presumption and 
burden of proof as regards con- 
tinuance or revocation of will 
produced for probate.” 


Workmen’s Compensation — 
time modification or extension of 
award. Special Justice Prewitt 
in Nelson v. Cambria Coal Co., 
178 Tenn 389, 165 ALR 1, 158 
SW2d 717, 160 SW2d 412, wrote 
an opinion holding that under a 
statute providing that a compen- 
sation award payable periodical- 
ly for more than six months may 
be modified and at any time after 
six months from the date of the 
award an application may be 
made to the court by either 
party, on the ground of increase 
or decrease of incapacity, an ap- 
plication for a modification, in- 
crease, or extension of an award 
must be made within the period 
of the award previously made by 
the court, and it is only within 
the life of the decree that modifi- 
cation can be made, and an ap- 
plication for a modification after 
the date of the final periodical 
payment fixed by the original 
award is barred by the doctrine 
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of res judicata, even though the 
application is made within the 
period for which compensation 
might have been awarded under 
the statutes applicable to the 
particular injury. 

A very extensive annotation 
discussing the case law in all ju- 
risdictions appears in 165 ALR 
9 under the title ““Workmen’s 
compensation: time and juris- 
diction for review, reopening, 
modification, or reinstatement of 
award or agreement.” 


Zoning — undertaking estab- 
lishments. According to the case 
of Ullrich v. Maryland, 165 ALR 
1107, 46 A2d 637, opinion by 
Justice Grason, an undertaker 
who, having elsewhere prepared 
for burial the: body of one in 
whose burial he has only a busi- 
ness interest, buries it from his 
home in a residential district 
thereby violates a zoning ordi- 
nance excluding undertaking es- 
tablishments from such district, 
although he makes no charge for 
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the use of his residence and per- 
forms no other service in con- 
nection with the funeral than is 
performed by undertakers in the 
case of burials from private resi- 
dences. 

See the annotation on this sub- 
ject in 165 ALR 1112. 


Zoning Regulations — partial 
or “piecemeal” zoning. Judge 
Henderson, of the Maryland 
Court of Appeals, prepared the 
opinion in Anne Arundel County 
v. Ward, 165 ALR 816, 46 A2d 
684, holding that it is within the 
power of the legislature to limit 
the authority conferred upon a 
local legislative body with re- 
spect to zoning to one type of 
use regulation, leaving open oth- 
er areas in which business or in- 
dustrial uses are unregulated. 

The annotation in 165 ALR 
823 discusses the question ‘‘Va- 
lidity of zoning law as affected 
by limitation of area zoned (par- 
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tial or ‘piecemeal’ zoning). 


Religious Distraction—The will of the testator was upheld not- 
withstanding the unfortunate distractions of church services. 

The testator was a native of Kentucky, but had lived 40 years 
or more in Platte county. His relations lived in Kentucky. Until 
the last year or two of his life, he was a man of vigorous body and 
good mind. He attended to his own business. Was fond of going 
to church and of reading the Bible. Paid close attention to the 
sermon, and was fond of discussing it and repeating it. Showed 












no inclination for female society, but when he got past 80 years 
of age he changed in that respect. He showed a desire for society 
of young women, particularly girls of 18 or thereabouts. When 
he would go to church, instead of taking his former, usual seat, 
he would take a position where he could look at the girls, and, 
when afterwards questioned about the sermon, he would confess 
he remembered little of it. 


Hamon v. Hamon, 180 Mo 685, 79 SW 422 

















HILE there are many other 

fine aids to “getting at’ the 
Law, including the ever-helpful 
citators and (for the specialist) 
the invaluable loose-leaf serv- 
ices, it may be said that, for the 
purposes of the general practi- 
tioner, there are at the present 
time three principal methods of 


, organization of our case law. 


These may be described as: 
Pigeon-hole ... digests 
Fluid ... encyclopedias 
Specific .. annotations 


To use another analogy: Let 
us assume that the field of Law 
is literally a “field,” and that in 
it is a small object for which, in 
complete darkness, we are mak- 


A\pproach to Legal 


Research: A Study in 
Sources and Methods 
By PAUL M. DWYER 


Managing Editor, The Lawyers 
Co-operative Publishing Com- 
pany -:- Condensed from Notre 
Dame Lawyer, December, 1945 
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ing a most careful search. To 
facilitate that search, we use 
three different types of light, 
representing each of thé above 
three methods of organization of 
the Law. These three types of 
light would be: 
Countless pin points of 
light .... digests 
A diffuse glow ....... 
....encyclopedias 
DOE. kc 0 vv evkuwers 


Just as in the physical world, 
each of these three types of 
“light” has, to the searcher in 
the legal field, its own special 
function and purpose—with its 
own peculiar advantages and 
limitations. No one of them rep- 
resents an exclusive method of 
approach to the Law; although, 
in arguments over their relative 
merits, such a claim may inad- 
visedly be made. Obviously, the 
type to be used in a given in- 
stance depends upon the nature 
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of the particular problem at 
hand. 

Digests, representing the 
“pigeon-hole” or “pin-point” ap- 
proach to the Law, are built on 
the basis of a logical or analyti- 
cal breakdown of the Law into 
divisions and compartments. 
The entire body of the Law— 
whether it be that of the whole 
country or of a single jurisdic- 
tion—is split up among certain 
grand divisions, arranged alpha- 
betically. If the subject matter 
is quite extensive, the grand 
divisions are further subdivided; 
but this time on an analytical, 
not alphabetical, basis. The 
grand divisions, with their sub- 
divisions, form the skeleton of 
the digest. Within this frame- 
work are located, also on an 
analytical basis, the specific sec- 
tions (sometimes referred to as 
“key-numbers”’). These consist 
of thousands of tiny, precon- 
ceived compartments, into which 
are filed (digesters would say 
“classified”) the digest para- 
graphs. These  digest-para- 
graphs, usually identical with 
the headnotes at the beginning 
of each digested case, give in 
succinct form the holdings of 
the courts on the specific points 
decided in the cases digested. 
Thus is created, on a grand 
scale, a complex filing system 
for the disposition of the multi- 
tudinous products of the courts. 

The primary use of this “pi- 
geon-hole” or “pin-point” ap- 
proach to the Law is in the find- 
ing of exact cases in point. In 
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their capacity to bring up to the 
surface, and to precisely reflect, 
the thousands of minute specific 
holdings which lie buried in the 
reports, the digests are unex- 
celled, and in this respect have 
some advantages over their 
rivals, the encyclopedias and an- 
notations. They are particular- 
ly useful in two situations: (1) 
where the searcher, already 
knowing the background and 
principles of his subject, desires 
only quickly to find cases exact- 
ly in point, perhaps to bolster a 
brief or argument, or (2) where 
the searcher, having ample time 
and library facilities, desires a 
complete collection of cases, 
which he will afterwards read 
in full, determining for himself 
what the law is, without the aid 
of secondary sources. In both 
of these instances the searcher 
is not interested in general prin- 
ciples or pre-assimilated mate- 
rial; hence the “pin-points” in 
the digests, reflecting simply the 
minute holdings of specific cases, 
may for him be the best starting 
point. . 

One caution to be observed, in 
using the digests, is not to rely 
too heavily upon the sectional 
compartments or “pigeon-holes” 
as being exclusive depositories 
for the material they purport to 
contain. While the principle of 
air-tight compartments, each 
untainted by any other, may 
have a certain “scientific” ap- 
peal, its too rigid application to 
that diffuse and disjointed thing 
we call the Law is fraught with 
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pitfalls. The ever-expanding 
“seamless web” of the Law, with 
its criss-cross threads and un- 
predictable offshoots, is not to 
be so easily regimented. This is 
particularly true also because, 
unfortunately, digesters are 
quite human, and what Digester 
A regards today as the proper 
pigeon-hole may not at all be the 
same as what Digester B will 
choose ten years later. 


In general arrangement the 
encyclopedias, representing the 
“fluid” or “diffuse glow” ap- 
proach to the Law, are very 
much like the digests. They are 
comprehensive in scope, purport- 
ing to cover the entire body of 
the Law, and in them we find 
the same heirarchy of: grand 
divisions, subdivisions, and sec- 
tions; the first arranged alpha- 
betically, the second and third 
logically or analytically. This 
similarity, however, which was 
much more pronounced in the 
earlier “encyclopedic digests,” 
extends only to the scope and 
arrangement. Beyond this, the 
modern well-written encyclope- 
dia is altogether different than 
the digests, constituting a com- 
pletely distinctive genus, having 
its own special purpose and func- 
tions. 

The difference between a di- 
gest and an encyclopedia lies 
principally in their objectives. 
In the former the object is to file 
or pigeon-hole, preserving for 
the profession an accurate and 
painstaking record, but nothing 
more than just a record, of the 
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Case & Comment 
Cartoon Contest 


M.E.DUM 
PRES. 


HEN leafing through your fa- 

vorite periodicals—and we 
hope that Case and Comment is 
one of them—did you ever have the 
feeling that if you tried, you could 
turn out better gags and cartoons 
than some you see in print? 

If so, you now have an oppor- 
tunity to try your skill. The editors 
of Case and Comment believe its 
readers possess a lot of latent hu- 
morous and artistic talent, so Case 
and Comment announces its own 
Cartoon Contest. 

Cartoons should have a legal 
angle, and originality of thought will 
count more than artistic perfection. 
Case and Comment will pay $3.00 
for each one published. No contri- 
butions can be acknowledged or re- 
turned, but payment will be made 
upon acceptance. All published car- 
toons become the property of Case 
and Comment. Send them to Car- 


toon Editor, Case & Comment, Aque- 
duct Building, Rochester 4, N. Y. 
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individual decisions; in the lat- 
ter the object is to mould and 
transform, treating the decisions 
as a whole, and bringing them 
into the proper perspective. The 
digester deals in holdings; the 
encyclopedic writer in principles. 
The digester compiles the map; 
the encyclopedic writer paints 
the mural. 

The distinctive feature of the 
encyclopedia is in the “fluidity” 
of its treatment. Although he 
may, and in fact frequently does, 
indulge in specific illustrations 
of his general statements, the 
encyclopedic writer’s main con- 
cern is in sifting out of the cases 
the general principles which lie 
behind the specific holdings. 
These principles, with the dis- 
senting views, exceptions, and 
peculiar applications which in- 
variably attach to them, are 
then worked up into a cohesive 
whole, and emerge finally in the 
fluid, easily read form of a run- 
ning commentary. 

This “fluidity” of treatment, 
combined with comprehensive- 
ness of scope, make the encyclo- 
pedias an excellent “starter” in 
legal research. This assumes of 
course, as is usually the case, 
that the investigation is com- 
menced without any definite 
knowledge of the subject in ad- 
vance, but, on the other hand, 
with the desire to acquire some- 
thing more than just a case in 
point or a bare collection of au- 
thorities. The value of the en- 
cyclopedias to such a searcher is 
their capacity to give him the 
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setting of his subject. The pic- 
ture, laid before him in broad, 
bold strokes, furnishes him with 
a vista not generally found in 
his other books. 


Annotations, representing the 
“spotlight” approach to the Law, 
constitute a third and entirely 
different class of legal source- 
books. 


Annotations may be defined 
as a collection of treatises on 
specific legal problems. Al- 
though published together in 
the same volume or volumes, 
they are separate, independent 
units. In method and appear- 
ance, an “annotation” is very 
much like a scientific “paper,” 
a law-review “article,” or a law- 
yer’s “brief,” although it has 
probably somewhat less of the 
critical approach, and more the 
element of exhaustive research, 
than usually appears in any of 
these. The arrangement, alto- 
gether different than in the di- 
gests and encyclopedias, is on a 
seriatim (as written) basis, ac- 
cess to the annotations being 
afforded by separately published 


digests (analytical approach) 
and indices (alphabetical ap- 
proach). 


The leading characteristic of 
an annotation is, to borrow a 
term from Justice Frankfurter, 
its “specificity.” Unlike either 
a digest or encyclopedia, but 
combining some features of 
both, its aim is to give, both 
generally and in detail, a concen- 
trated review of all the case-law 
on a specific problem. The en- 
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cyclopedic writer’s ‘ideal of total 
coverage, in the sense of fur- 
nishing a discursive treatment 
of all subjects, is not as impor- 
tant to the annotator as having 
an intensive coverage on a vari- 
ety of important specific prob- 
lems. On the other hand he does 
not care to waste his efforts by 
dealing in certain things which 
the digester, as the depository 
of the total case-law, is obliged 
to perpetuate. Somewhere be- 
tween the two he steers a middle 
course. The result is a valuable 
collection of “spotlights,” any 
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one of which may, when once 
focused on a particular subject, 
render further research almost 
unnecessary. 


Annotations, equally with en- 
cyclopedias, are an _ excellent 
“starter” in research. Although 
the latter are superior in giving 
a broader vista, the former, be- 
cause of the intensity of their 
treatment, may enable one to get 
everything on the subject, both 
general conclusions and detail, 
all in one place. The necessity 
of carrying the encyclopedic 
search on into the digests in or- 
der to get all the details does 
not exist in the case of the anno- 
tation, which, once located, fur- 
nishes both the general picture 
and the specific holdings. The 
time and labor thus saved give 
the annotation a special value, 
not possessed by either the di- 
gest or the encyclopedia, as. a 
“short-cut” in research. 


The three principal methods 
of “getting at” the Law, devel- 
oped and perfected by able writ- 
ers and digesters over a long pe- 
riod, have done much to lighten 
the load of the practicing lawyer 
in the field of legal research. In- 
deed, it is appalling to consider 
the hopeless confusion and utter 
chaos which would result if we 
were suddenly deprived of these 
indispensable aids to research. 
It can be a source of pride to 
the members of the profession 
that their research-materials, 
have been so successfully har- 
nessed and made available for 
their every-day use. 





The Document Examiner's Laboratory 


By EDWIN H. FEARON of Pittsburgh, Pa. 


Charter Member of American Society of 
Questioned Document Examiners 


ERY few people know that 

two black ink lines which 
appear alike to the naked eye 
may be different when seen 
through the camera and micro- 
scope. To the casual observer 
they appear the same, but when 
properly magnified and observed 
under various angles of lighting 
and filters an ink that appears 
black may have a grayish ap- 
pearance or may be tinged with 
a shade of blue, green, or some 
other color. Different chemicals 
in inks affect papers differently, 
and some people who have had 
little experience in photographic 
work seem to think that merely 
the click of the camera and a 
flash of light will record these 
differences. Strange as it may 





appear, the photographic dem- 
onstration of these differences 
or similarities is a scientific prob- 
lem. The demonstration of 
slight shades of difference in 
inks, papers, and typewriting, 
or the illustration of similarities 
or differences in handwriting 
requires the application of scien- 
tific equipment that seldom can 
be found except in laboratories 
of document examiners. The 
click of the camera and the flash 
of light which are common 
terms in photographic work 
have many variations and adap- 
tations which possibly can best 
be understood by referring to 
some of the work that has been 
submitted to me for solution. 

In the chain of evidence to 


Photomicrographs showing sequence of lead pencil strokes and ink. In the 
illustration at the left the lead pencil strokes are on top of the ink 
and in the other the lead pencil strokes are under the ink, 
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show that the signature of a 
secretary of a large corporation 
in Pennsylvania was forged a 
number of photographic tests 
were made of the ink in use by 
this secretary on papers dated 
on the day of the forgery. This 
work was followed by similar 
tests of the ink of the disputed 
signature. A comparison of 
these tests showed a difference 
in the color value of the ink in 
use from that used to write the 
disputed signature. To make 
these tests reliable in this case 
there was a uniformity of films, 
lighting, time of exposure, and 
processing throughout the 
series. If they had been other- 
wise made, they would have 
been of doubtful value in show- 
ing the facts and would be open 
to attack. In this case the ink 
tests together with other facts 
concerning the handwriting 
showed beyond any question of 
doubt that the disputed signa- 
ture was not genuine. 

The examination of a Will in 
Ohio showed that a paragraph 
was inserted after the main body 
of the Will had been typed. This 
demonstration was made by 
placing over the original Will a 
glass test plate upon which were 
etched delicate lines with spac- 
ing to conform to the actual 
spacing of the typewriter. When 
the photograph was made these 
lines were registered upon the 
negative, and showed the main 
part of the typing to be in cor- 
rect alignment vertically, and 


the disputed part plainly out of 
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alignment. A further examina- 
tion showed that the disputed 
part of the typing was typed 
with a ribbon the condition of 
which differed from that used 
in the main body of the Will. 
Also, it was discovered that this 
disputed typing was placed on 
this Will after it was signed. 
This was an important discov- 
ery, but could not be demon- 
strated in this case with the 
portable equipment that was 
taken to this city for the exam- 
ination. It required that the 
Will be taken into the laboratory 
where special equipment was 
available to make comparison 
photographs that would reveal 
the facts. The request for the 
removal of the Will to the labor- 
atory in this instance in the 
custody of a court official was 
refused. Of course, this refusal 
made it impossible to make the 
photographic demonstrations 
clearly enough to show the facts. 
It also means that unless a ques- 
tioned paper such as this can be 
examined under favorable cir- 
cumstances with the right kind 
of equipment the facts may nev- 
er be known. Further, it means 
that a genuine document under 
attack cannot be defended in 
some instances, or facts in con- 
nection with a fraudulent docu- 
ment may not be discovered. In 
either instance there may be a 
miscarriage of justice. 

Under ordinary observation a 
chemically altered check may ap- 
pear to be genuine. Those who 
make these alterations frequent- 
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ly take out all handwriting ex- 
cept the signature, and then use 
the typewriter to fill in a larger 
sum, and other information. 
Checks that are altered in this 
way frequently show little or no 
paper disturbance, and if micro- 
scopically examined usually 
nothing suspicious is disclosed. 
A $15,000.00 check of this kind 
came into my laboratory. It had 
passed the first inspection at the 
bank, but the administrator of 
the estate against which it was 
to be charged doubted it. An 
ultra violet examination showed 
that the original amount was 
$10. Ultraviolet radiation and 
its partner infrared are an indis- 
pensable part of the document 
examiner’s equipment. It is not 
generally known, however, that 
a skilful use of this equipment 
with a camera is necessary to 
disclose what occurred. While 
ultraviolet assists in uncovering 
fraud, it like other scientific ap- 
paratus must be used scientifi- 
cally to produce the required 
results. Either mercury or car- 
bon arcs may be used as source 
of light, depending upon the na- 
ture of the work to be done. 
With a certain application of 
ultraviolet only the bleached 
writing is restored while with 
a different application not only 
the writing can be shown, but 
also the chemical stains that are 
invisible to the naked eye. 

The opportunity to obtain 
what seems to be easy money 
leads some people into crafty 
schemes. A common one is to 
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write a date, or some other term 
into a contract at a time subse- 
quent to its signing. Such a 
change may be suspected, but 
cannot always be proved. How- 
ever, if some line of the word 
or words inserted crosses a line 
of the original writing this may 
be shown by the skilful use of 
the camera combined with the 
microscope. This problem oc- 
curred in a real estate contract 
from Oklahoma. The agent had 
written a date into the contract 
subsequent to the time it was 
made and signed which con- 
ferred an excfusive agency to 
him until that date. One line of 
the questioned date crossed the 
signature of the person who 
signed the contract. This was 
plainly shown by a photomicro- 
graph. The pen line of the ques- 
tioned date was forced into the 
line of the signature, the sharp 
pen point carrying with it fibers 
of the paper in its downward 
stroke. Sometimes different 
inks also will help in solving 
a problem of this kind. Some 
inks penetrate paper fibers 
more easily than others, and 
because of this may lead to 
evidence which shows what 
has occurred in the document. 
The sequence of lines involves 
not only ink lines, but pen- 
cil writing and also typewrit- 
ing. Such problems always re- 
quire the skilful use of camera 
and microscope, and when illus- 
trated by enlargements and the 
proper magnifications, the evi- 
dence is very convincing. A 
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large proportion of these ques- 
tions can be solved. 
Comparatively few suspected 
document problems ever reach 
the courts, but none of them 
should be given a superficial ex- 
amination if they are to be ex- 
amined at all. Those that do 
reach the courts should have the 
facts so well demonstrated that 
judge and jury can see and clear- 
ly understand these technical 
matters. It is not too much to 
say at this time that those who 
must decide the facts are some- 
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times not any too well assisted 
in questioned document contro- 
versies. The reason in some in- 
stances for inadequate photo- 
graphic illustrations and other 
preparation in these cases is be- 
cause there has been a refusal 
to permit these important papers 
to be taken into a laboratory, 
and the examiner has_ been 
forced to use portable equip- 
ment. No doubt those who have 
the care of these papers would 
consent to their examination in 
a laboratory if they were con- 


“It happens whenever the judge calls a recess.” 
—Submitted by Edward A. Johnston, Baltimore, Md. 











vinced that there was no other 
way of obtaining the facts, and 
if they were further convinced 
that the papers would not be 
damaged or lost. 

If the public, in general, were 
better informed as to the possi- 
bilities of disclosing facts in 
disputed document problems 
perhaps there would be less 
fraudulent alterations, and if 
attorneys and judges also were 
well informed of the extent of 
the present-day questioned docu- 
ment laboratories, probably they 
would be more inclined to coop- 
erate with those who make these 
examinations. Therefore, this 
discussion is hardly complete 
without more emphasis upon the 
document examiner’s laboratory. 
The cameras used are of special 
design with object boards that 
can be moved in different direc- 
tions to make comparisons and 
measurements that have been 
mentioned. They can be oper- 
ated horizontally, vertically, or 
at any angle. These variations 
in camera positions make possi- 
ble the use of special lightings 
to show details in a negative 
which otherwise could not be 
made. The microscope for 
photographic work is made with 
a large drawtube to be used ver- 
tically, also with another draw- 
tube in horizontal position to 
make a convenient use of the 
camera in this position. A com- 
parison microscope also is a part 
of this equipment for examining 
two objects at the same time 
and to photographically illus- 


58 CASE AND 





COMMENT 


trate them. General microscopic 
observations are made with a 
binocular compound instrument 
that takes in a larger field than 
the other two _ instruments. 
Since one’s opinion as to similar- 
ities or differences in the width 
of letters, the slant of them, the 
degree of angle or curve, or oth- 
er similar facts should be sup- 
ported by photographic demon- 
strations, the number and varie- 
ty of transparent glass test 
plates that have been previously 
referred to must be sufficient to 
meet the demands of this work. 
The variety and number of 
lenses used with camera and 
microscope should range from 
those that make possible large 
magnifications to those that will 
make photographs of objects in 
their natural size. Ultraviolet 
and infrared units should be 
adapted to different intensities 
of radiation and designed for 
convenient use with cameras and 
microscopes. And a further in- 
dispensable part of the docu- 
ment examiner’s equipment is 
his library of typewriting and 
handwriting specimens, both 
domestic and foreign, that are 
indexed and classified for use 
when comparisons should be 
made. 

It is to be hoped that as time 
passes it will be increasingly 
easier to obtain permission to 
have papers taken into the docu- 
ment examiner’s laboratory. He 
needs this cooperation, and, if 
he cannot have it, he needs a 
ten-ton truck, 

















Human Rights and the Law 


By HON. EDWARD S. DORE 


Associate Justice, Appellate Division, Supreme 
Court of New York, New York City -:- Condensed from 
Fordham Law Review, March, 1946 


N SOPHOCLES’ great drama, 

Antigone, we see a young 
girl standing alone before Creon, 
tyrant of Thebes. He asks if 
she dared transgress his decree. 
Antigone answers: 


“Yea!—for not Zeus, I ween, 
proclaimed this thing; 

Nor justice, co-mate with the 
Nether Gods, 

Not she ordained men such 
unnatural laws! 

Nor deemed I that thine edict 
had such force, 

That thou, who are but mortal, 
couldst o’erride 

The unwritten and unswerv- 
ing laws of Heaven, 

Not of today and yesterday 
are they, 

But from everlasting ... .” 


In his opening address before 
the International Tribunal at 
Nuremberg, Justice Robert H. 
Jackson, after outlining the de- 
fendants’ organized crimes 
against humanity, asked: 

“Must such wrongs either be 
ignored or redressed in hot 
blood? Is there no standard in 
the law for a deliberate and rea- 
soned judgment on such con- 
duct ? 

“The charter of this tribunal 


evidences a faith that the law 
is not only to govern the con- 
duct of little men, but that even 
rulers are, as Lord Chief Justice 
Coke put it to King James ‘under 
God and the law.’ ” 


Nearly twenty-five centuries 
separate these two pronounce- 
ments in time. They both rest 
on the same ultimate basis in 
thought. Both affirm natural 
law, the objective order of right 
and wrong binding alike on ruler 
and ruled. Both affirm that law 
ultimately rests on morals and 
morals on God. Ideas behind 
that basis of law I will endeavor 
to discuss. 

That we deal with ideas does 
not make our discussion imprac- 
tical. For man is above all mind. 
In human affairs it is mind that 
matters. Ideas do direct hu- 
man life. All inventions are in 
their origin mere ideas,—ideas 
about reality. So are govern- 
ments. It was an idea in the 
mind of a French corporal that 
produced Napoleon’s empire. It 
was an idea burning almost 
alone in the mind of a German 
corporal that helped catapult a 
modern nation into Nazism. It 
was an idea in the mind of a 
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few great men in the Colonies 
that made the precious thing we 
call America. For the protec- 
tion of our lives, our liberties 
and our persons, America is pri- 
marily an idea and secondarily 
a sector of geography. If the 
same sector of geography were 
informed with the ideas of an 
oriental despotism, it would be 
just that and cease to be 
America. 

What Sophocles, writing about 
450 B.C., had Antigone say to 
Creon did not die on Antigone’s 
lips and only reappear on the 
lips of a modern jurist near the 
middle of the 20th Century A.D. 
Before Sophocles gave the idea 
the imperishable beauty of his 
own poetic form, it had been 
found and re-found by man; and 
in every intervening generation, 
it has persistently endured as a 
constant in man’s legal and 
moral life. Such a constant, 
resting on the experience of over 
twenty-five centuries of record- 
ed human history, is worthy of 
examination by men interested 
in law and human rights. 

Plato expressed the idea 
when he said that law was an 
expression not of God’s will but 
of God’s intellect and since our 
intellect is a spark of Sovereign 
mind, intellect should have the 
sole share in the making of law. 
In his Republic he confided to 
philosophers the highest func- 
tion so they may govern accord- 
ing to the eternal principles of 
justice. 

Aristotle taught that it is of 
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man’s essence to be a free, ra- 
tional, social being; that acts 
corresponding to man’s essential 
nature are good, the opposite 
bad, not because law makes them 
so but because nature does; and 
that law is therefore essentially 
reason, a rule of reason for ra- 
tional beings. 

Cicero, in his De Legibus, elo- 
quently describes natural law as 
right reason: 

“Of all these things respect- 
ing which learned men dispute 
there is none more important 
than clearly to understand that 
we are born for justice, and that 
right is founded not in opinion 
but in nature. There is indeed 
a true law, right reason, agree- 
ing with nature and diffused 
among all, unchanging, everlast- 
ing, which calls to duty by com- 
manding, deters from wrong by 
forbidding. . . .” 

Cicero’s expression of this 
concept profoundly influenced 
law. To Justinian and thinkers 
throughout the Middle Ages jus 
naturale was a group of princi- 
ples of reason and justice that 
men could rationally com- 
prehend. 

To Augustine eternal law was 
Divine Reason governing the 
universe and natural law a par- 
ticipation therein, cognizable 
however by human reason as the 
order of creation for rational 
creatures. 

St. Thomas Aquinas, follow- 
ing Aristole and all the major 
minds of the West, taught that 
law is “an ordinance of reason 
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made for the common good;” 
that natural law is “divine law 
revealed through natural rea- 
son:”—participatio legis aeter- 
nae in rationali creatura; and 
that the need of man to conform 
to natural law is merely that he 
conform to his own nature as 
a rational being. The essence of 
his definition of law is reason. 

The mediaeval jurists and the- 
ologians, three centuries before 
Coke, taught that all govern- 
ment was subject to the princi- 
ples of natural law. Gierke, in 
his Political Theories of the Mid- 
dle Ages, says: 

“Men supposed that before the 
State existed the Lex Naturalis 
already prevailed as an obliga- 
tory statute and that immedi- 
ately or mediately from this 
flowed the rules of right to 
which the State owed even the 
possibility of its own rightful 
origin. And men also taught 
that the highest power on earth 
was subject to the rules of Nat- 
ural Law. They stood above the 
Pope and above the Emperor, 
above the Ruler and above the 
Sovereign People, nay, above the 
whole Community of Mortals.” 

Blackstone in his Commentar- 
ies, thus speaks of this same 
natural law: 

“Man, considered as a crea- 
ture, must necessarily be sub- 
ject to the laws of his Creator. 
, This law of nature, be- 
ing co-eval with mankind, and 
dictated by God himself, is of 
course superior in obligation to 
any other. It is binding over 
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all the globe, in all countries, and 
at all times; no human laws are 
of any validity, if contrary to 
this; and such of them as are 
valid derive all their force, and 
all their authority, mediately 
or immediately, from this 
original.” 

Edmund Burke, rejected the 
artificial theories of the 18th 
Century and the French enlight- 
enment as deforming rather than 
illustrating natural law. He 
accepted, however, the ethical 
tradition that man is determined 
to social and political life by his 
intellectual and moral nature; 
that government is therefore 
founded on the necessities of our 
human nature and as such ex- 
presses the mind of the authors 
of nature. In discussing Fox’s 
East India Bill, Burke said: 


“The rights of man—that is 
to say, the natural rights of 
mankind—are indeed __ sacred 
things; and if any public meas- 
ure is proved mischievously to 
affect them, the objection ought 
to be fatal to that measure, even 
if no charter at all could be set 
up against it. If these natural 
rights are further affirmed and 
declared by express covenants, 

‘ they partake not only of 
the sanctity of the object, so 
secured, but of that solemn pub- 
lic faith itself, which secures an 
object of such importance. 

The things secured by 
these instruments may, . 
be very fitly called the chartered 
rights of man.’ 


As old as man this concept 
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of law became the formal and 
factual foundation of our own 
American system in both its 
origins and in its development. 
In our origins the founding 
fathers proclaimed the source of 
our human rights and the basis 
of our law in a solemn Declara- 
tion of principles and in an 
organic law giving effect to 
those principles. This is what 
they said in the Declaration: 
“We hold these truths to be 
self-evident that all men ‘ 
are endowed by their Creator 
with certain unalienable Rights. 
That to secure these 
Rights Governments are insti- 
tuted among Men deriving their 
just powers from the consent of 
the governed.” 


COMMENT 


By that solemn Declaration 
the men who made America 
rooted the ultimate defense of 
our human rights in a divine 
endowment. To them that truth 
was “self-evident.” The refer- 
ence to “just” powers of govern- 
ment shows acceptance of nat- 
ural law limitations proscribing 
arbitrary power in any form. 
They thus accepted the thought 
I have outlined that law is ulti- 
mately founded not in man’s 
mere subjective ideas but in na- 
ture, that the law of human 
nature is from its Author, and 
that, therefore, man has nat- 
ural rights which he does not 
get from the State. 





Wearing the Judges Down 


In this appeal, we are confronted with 23 separate assign- 
ments of error, most of them relating to the giving of in- 
structions and failure, on the part of the court, to give re- 
quested instructions. Most of the questions presented have 


been before us, some of them quite recently, and have been 
determined adversely to appellant’s contentions. 


Perhaps 


counsel for appellant is pursuing the policy of the widow 
spoken of in Luke 18: 2-5, wherein it is stated: 


“ec 


neither regarded man: 


. there was in a city a judge, which feared not God, 


“And there was a widow in that city; and she came unto 
him, saying, Avenge me of mine adversary. 

“And he would not for a while; but afterward he said 
within himself, Though I fear not God, nor regard man: 

“Yet, because this widow troubleth me, I will avenge her, 
lest by her continual coming she weary me.” 

After all, judges are human. 

Justices Hamiltin in Stoner v. Highway Commission, 
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Summary of American Law 
A Review of Dr. Clark’s New Book 


By GEORGE R. BUNDICK, Editor of Case and Comment 


D R. GEORGE L. CLARK, a lead- 
ing law teacher, has given 
to both the student and the 
practicing attorney a new and 
valuable tool in his recently an- 
nounced, Summary of American 
Law. Professor Clark, author 
of Principles of Equity, The Law 
of Torts, and other texts, and 
former member of law faculties 
of Stanford, Illinois, Michigan, 
Missouri, and New York Univer- 
sities, has written a brief but 
comprehensive summary of the 
thirty-one subjects covered by 
the conventional law course. 


The great appeal of this work 
may have been due to the fact 
that I was trained in a jurisdic- 
tion where Minor’s Institutes 
were regarded as gospel and 
where the great texts of Kent, 
Greenleaf, Story, and Cooley 
were highly respected. Al- 
though it was smart at that time 
to raise the intellectual eyebrow 
at Blackstone, I must confess to 
having sneaked a look at his 
commentaries without discover- 
ing the defects of his method of 
approach. 

The cause, I suspect, why 
there is such universal popular- 
ity for text books among my 
brethren at the Bar is that they 
usually fulfil a need for a well- 


rounded view of the subject as a 
whole which it is impossible to 
get from the individual cases 
themselves. 


Dr. Clark’s plan while origi- 
nated to give to students a 
chance to see the interrelation 
of subjects not possible in the 
straight casebook plan of teach- 
ing, presents to the research- 
minded lawyer a way to get 
refresher information on the 
subjects that he has but rare 
occasion to use. In addition Dr. 
Clark’s work is keyed to the 
annotations in American Law 
Reports and to the great wealth 
of text material in American 
Jurisprudence and to standard 
law review articles. For this 
feature alone the book is worthy 
of constant use as a radar to 
these great sources of scholarly 
and detailed information. 


I marvel that a one volume 
book can carry so much essential 
information. It is not in the 
least elemental and its compre- 
hensiveness shows Dr. Clark a 
master of compact style. I pre- 
dict that it will be one of the 
most widely used books. 

Dean Roscoe Pound, in a bril- 
liant introduction to this book, 
shows the place this work can 
fill in the law school. 


63 





A TEXT OF 31 SUBJECTS 
FOR LESS THAN THE PRICE OF 


CLARK’S SUMMARY 
of AMERICAN LAW 


With Sntroduction By 
DEAN ROSCOE POUND 


HE IDEAL place for an attorney to refresh his mind 

on subjects he took in law school. A radar to direct 
his research on the law reviews, American Law Reports 
annotations, and American Jurisprudence. 


References to: 


1. Law review articles 
2. American Jurisprudence 
3. Annotations in American Law Reports 


A book that is good for a lifetime in the study and 
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